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13 | 
is | The Publiſher ro the READER. 


- preſerve this Monument of that 
worthy Gentleman Sir George Mac- 
kenzie, from mouldering into Duſt, and 

that this Book of Inſtitutions, which has 
i | been theſe many Tears paſt, moſs acceptable 
to all, might not be thrown aſide into a Cor- 
ner among others, which treat of obſolete and 
uſeleſs Laws, it was thought proper to Re- 

viſe it: Aud in order to make the Book run 
another Courſe of Preſcription, to put in it 
new Furniture, by adding Notes, pointins 

at theſe Statutes, ich make an Additi” 

or Alteration of our Law, fince the AuvY 

put his laſt Hand to this Work, in the {ear 
1688. The Reader, will find ſome Oferva- 
tions, that look rather like to a Commentary, 
than to ſhort Notes, into whict te Pu- 

„ #/iſher was driven, by follozving rhe Veſtige 
of the Author, or Authors of the Notes ſub- 
Joined to a former Hdition of the Book, 
"which, becauſe they deſerve a better Fate 
than Oblivion and Neglect. are therefore 
inſert, and others added to them. | 
I the mean Time, the Publiſher pro- 
pos d to keep cloſe to the Scheme laid 
i down by the Author, and the 9 
Ee 1 4 neſs 


neſs of his Method : For, whatever he 
himſelf might have done towards altering | 
the Form of his Book, cannot be uſurped 
by another; ſo that the Notes expreſs, for 
the moſt Part, the late Changes, and 
the preſent State of the Laws of Scot- | 
land, without impairins the Author's | 
Fabrick. 
Albeit, it may be thought, that Sir George, 
if living at this Time, would have made 
more bold Changes in the Order and Method; 
for his ſecond Edition in the 1688, did ſet | 
forth the new Laws and Acts made in the 
wo Seſſions of Parliament, in the Tears 
I85, and 1686, beſides ſome Correitions, as 
be -lls in his Preface to that Edition, (of 
2910") all others printed ſince, are but C- 
pies; the Difference, nevertheleſs, is, That 
the Author world have engroſs d them in- 
to the Nod) of the Book, which the Pu- 
bliſher had no Right to do, otherways than | 
by the Way of Noteing. 
The courteous Reader is defired to eu- 
cuſe Miſtakes and Omi ſſons which may | 
be found in this Edition, and have been | 
occafioned by the Publiſhers Abſence from 
the Preſs. FO. 
But to make amends, there are ſome Ad- 
dlitions and Correftions in the End. | 
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US'F 1 C E, is a 2 nene and per- Hates 
petual. IWill, and Juclinution to gras — 
edery Man what is due to him. 

2. Law is the Sience, Which teacheth Law. 
us ro d Fuſtite. : | 
3. TIs Law, ih a lage Acceprerich, Divifiod 


is divided.ir into the Law of Nature, Law of of Laws 


Nations, and. thñe Civil and Municipal Law 


of each particular Country. I 
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Of Laws in General. 


Book I. 4. TAE Law of Nature comprehend 
V thoſe Dictates, which Nature hath taught 


Law of 


N 4 tions. 


Munici- 
pal Law. 


Roman 
Law, 


all living Creatures, Inſtances whereof are, 


Selfe-defence, Education of Children; and, 
generally, all thoſe common Principles, which | 


are common to Man and Beaſts; and this is 
ra hei innate Inſtin&#, than pofitive Law, 


$5. THE Law of Nations 1s pcculiar to | 
Mankind only, dictated by right R-aſon, aud 
1s divided into the Original and primary | 


Law of Nature, that flows from the fl 
and pureſt Principles of right Reaſon ; ſuch 
as Reverence to GOD, Reſpecl to our 
Country, and Parents, And the ſecondary, 
and conſequential Law of Nature, confiſting 
of theſe general Concluſions, in which ordi- 


narly all Nations agree, and which they 
draw by way of neceſſary Conſequence, | 


* 


from tho ſe fr Principles. And under this 
Part of the Law of Natiqns, are compre- 


hended, the Obligations ariſing from Pro- 
miſes, or Contracts; the Liberties of Com- 


merce, the Ranſoming of Priſoners, Security 
of Ambaſſadors, and the like. 


6. Civir or Municipal Laws, are the | 


particular Laws and Cuſtoms of every Nation, 


or People, who are under one Sovereign 
. Power. 


7. THz Romans having ſtudied with 
great Exactneſs the Principles of Equity 
and Juſtice, their Emperor Juſtinian did 
cauſe digeſt all their Laws into one Body, 


which is now called by moſt polite Na- 
tions 
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Of Laws in General. 5 
tions (for it's Excellency) the Civil Law; Tit. 1? 
and as this Civil Law is much reſpected 
generally, ſo it has great Influence in Scot- 
land, except where our own expreſs Laws | 
or Cuſtoms have receded from“ it. And * K.].VI; 
by the Common Law in our Acts of Par- Par. 8. 
lament is meant the f Civil Law. Act 7 4 

8. TRE Popes of Rome, in Imitation of 

the Civil Law, made a Body of Law of ag «x. 
their own ; which, becauſe it was com- K. Jam. 
piled by Churchmen, it was called The V. Par. 6: 
Canon Law * And though it has here A So. 
no poſitive Authority, as being compiled 2 
by private Perſons, at the Deſire of the ag 22. 
Popes, eſpecially ſince the Reformation; K. Ja. VI. 
yet our Eccleſiaſtick . Rights were ſettled Par. 1. 
thereby before the Reformation : And AR —_ 
becauſe many Things in that Law, were rr 
founded upon Material Juſtice, and exa&t- © * 
ly calculated for all Churchmen ; therefore 
that Law is yet much reſpected among 
us, eſpecially in what relates to Conſcience 
and Ecclefiaſtick Rights. 

9. Ours Municipal Law of Scotland is yy ils. 
made up partly of our written, and partly pal Law 
of our amuritten Law : Our written Law of Scot- 
comprehends, Firſt, our Statutory Law, land. 
which conſiſts of our Statutes or Acts of 
Parliament (a). Secuitdo, The Acts of Se- 

A 2 runt, 

(a) In making Acts of Parliament, The three 

Eſtatès have the Power deliberative, or conſulta- 


five, aud the Sovereign hath the Power deciſive, 
whick 


2 22 — . 
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4 Of Laws in General, 
Book I. dezanr,, which are Statutes made Ly the 
Lords of Seſſion, by virtue of a particular 
Darlin Ae, of Partiament, * impowering them to 
ment. 80 fuch Conſlitutiuns as they ſhall think fit, 
Ads of Jr ordering the Procedure and Forms of Ad- 
Seder.unf. .miniftratins. Juſtice and theſe are called, 
K. Ja. v. Atts of Hederunt; becauſe they are made 


7 — 1 : ay . , . 
a by the Lords ſitting in Judgment, but ate 


AR 93. not properly Laws, the Legiſlative Power 
3 ne being the King's Prerogative, Tertio, The 
© 9927p Books of Regiam Majeſtatem, which are 
| generally looked ypon as a Part of our 


tem, ; | 
Law; Which, with the Leges Burgorum, (b) 


and 


which conſiſts in admitting or rejeQing the Act. 
Now, in the Concourſe and Conſorting of thele 


7 + two Powers, lyeth the Cauſe effecient of a Sta- 
tute; ſo that neither the Eſtates alone, nor the 1 
' King alone, can make a Law. And ſeeing the t. 
deciſive Power is more Noble than the delibera- A 
tive, and that the King is the Head of the Com- e 
' monwealth, or Society, the Author's Poſition, I. 
" That the Leoifiative Potver is the King's Prerogative, * 
may paſs without Cenſure. | $1 
484 (b) The Author in his Obſerv. on Act 54. P. tt 
— 1425. infers, That, becauſe the Books of Hep. tr 


Majeſt. & Nuon. Attach. are in that Act called to 
The Bcoks of Law Therefore they are our Law. 1 4A 
Now. there's no mention of any other than of © I 


- theſe two Treatiſes. Whence it is argued, L. 
That none of the flying Books, either in Ma- 
nuſcript at that Time, and ſince ſubjoin d to fir 

ci 


the printed Copy of the Regiam Majeſtatem, 
can be reckon'd our Law. But again, upon re 
che Act 115. P. 1487, (which is a Commiſſion to © xe: 
four of each Eſtare, to adviſe concerning the 
| reducing 
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and the other Tractates joined by Sleen Tit. LP 
to them, are called, The Old Books of our CO — 
Lau, by many expreſs Acts of Parlia- * E 
ment *. Though the Books of Regia ni L Par, 3 an 

54. 
Majeſtatem, were original but the Works X. Ja. III. 
of one private Lawycr, writing by way of Par. 14. 
Inſtitution, and are now very much abro- A& 115, 
gated by Cuſtom. 

10. Our unwritten Law, comprehends LUawiits 
the conſtaut Tract of Docife dans, paſe by ren Law. 
the Lords of Scfiion, which is Katze 
red as Law; the Lords reſpecting very 
much their own Deciſions (c); and 
though they may, yet they uſe not to 
recede from them, except upon grave Con- | 
fiderations, Secuido, Our Ancient Cuſtoms, © # 

1 „ ON make 


reducing to one Volume, the Laws that were, 
to be authoriſed, and deftroying rhe reſt.) The . 
Author obſerves, That Regiam Majeſt atem 1s * 
expreſly therein-mentio ied, as one of our 1 
Law- Hooks. And adds, That he knows not any | 
Meaning thefe Words in that Statute, Aﬀs, | 
Statutes, and other Books, can have, unleſs we | 
thereby underſtand, the Burrow Laws, the Sta- 

tutes of the Guildry, and other Books ſubjoined/ | 
to the printed Reciam Maj eſtniem; fo that our i, 
Author's calling the Loges 'Brirrorim and other if 
Tractates joined by Seen, the Old Books of our | 
Law, ought not to be quarrelled. 

(7 The Deciſions here pointed at, are uch, as | 
find and declare what is Cuſtom ; for theſe De- | 
ciſions which interpret or illustrate, extend or 
reſtrict the Acts of Parliament, onght to ws 


reckoned a Part of our written Law. 
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Of Laws in General. 


Book I. make up Part of our Unwritten Law, which 
have been univerſally received among 


Decla- 
ra tor y 
Laws, 

; : 


us. The zacite Conſent of King and People, 
operating as much in theſe, as their expreſs 
Concourſe does in making Laws; And 
ſuch is the Force of Cuſtom or Conſue- 


tude, that if a Statute, after long ſtanding, 


has never bcen in Obſeryance, or having 
been, has run into Deſuctude, Conſuetude 
prevails over the Szature, till it be renewed, 
either by a ſucceeding Parliament, or by 
a Proclamation from the Council ; For 
though the Council cannot make Laws, yet 
they may revive them (d). 1 
11. SoME Laws are called Declar- 
atory, becauſe they do not introduce any new 
Law, but declare what formerly was Law; and 
theſe may look backward (that is to ſay) 
Caſes even Prior to the Statute may be regu- 


lated by them; though generally Laws look 


forward, and regulate only future Caſes. 
= nn = 7 IS. LAW 


(4) The Author of the Notes ſubjoin'd to ſome 
former Editions of this Book, doubts, if the 
King's Privy Council had the Power given to 
them by our Author, i. e. to revive Statutes 
running into Deſuetude. In Vindication of 
that Poſition, it is to be noticed, That the fo 
doing is a Branch of the gubernative Power of 
the Sovereign, which he did'exerce, with Ad- 
vice of his Council, and whatever they thought 
proper for the Welfare of the Subjed, was by 
them enacted in virtue of their Commiſſion, 
and was iſſued out or publiſhed in Name of the 
gOVCreign, + | | 


Of Laws in General. 7 

12. Laws ſhould Command, not per- Tit. 1. 
ſwade; and though the Rubrick (or Title) WWW 
and Narrative of the Statute, may dire& a 
doubting Judge ; yet, if the Statutory 
Words be clear, they ſhould be followed 
in all Caſes. | 

13. ALL Laws ſhould be ſo interpreted, 
as to evite Abſurdities, and as may beſt 
agree with the Mind of the Legiſſator, and 
Analogy, or general Deſign of the Com- 
mon Law, 

14. CoRRECTORY Laws (ſo we call Correfto- 
theſe which abrogate or reſtrift former Laws) 1 Laws. 
are to be ſtrictly interpreted, for we ſhould 
recede as little as can be from received Laws. 

15. FAvourRaBLE Laws are to be Favoura- 
extended, and the parity of Reaſon often ble Laws 
prevails with our Judges to extend Laws to 
Caſes that are founded on the ſame Rea- 
jon with what 1s expreſly determined by 
the Statute (e), A 4 Tit. 2 


(e) Lawyers ſay, Favor non eſt nomen juris, and | 
in Law, Non datur caſus pro amico, wherethrough, J. 
of the Diviſion of ſeveral Kinds of Laws, this | 
Member, of Favourable Law, may ſeem improper. 

But the Reader is to notice, the Author had in . 
View, the various Sorts of Interpretation of 
Laws: And for illuſtrating this and the 
Sections preceeding, it is fit to know, That 

The Law being of it ſelf a dead Letter, mnſt, 
upon Occaſion, be applied by Men authoriſed 
for that End ; neither can any Law comprehend 
all Caſes : Wherefore, and becauſe of the diffe- 
rent Senſe and Meaning of Words, Interpreta- 
tion is neceſſary. Now, Interpretation is _ 

1 | — 


| 
| 
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Of Laws in General. 


CI. Authentick or Authoritative, - and of equal 
Force with the Law it ſelf; As when it is ap- 


plied and expounded by the Legiſlator bimſelf ; 
or it is Conſuetudinary, when the Signification 


and Deſign of the Law is taken from the Cu- 


ſtoms of the People, or from the Manner of 


obſerving it, and is equally binding with an 


un written Law : Or the Interpretation is DoGri- 


nal, which is made by the Judges and others 
tearned in the Law, declaring the Mind 'of the 


Legiſlator, and that is done, by attending to 


the Propriety of the Words, or noticing the. 


Circumſtances in explaining the Law, and 


thereto applying the Caſe in Hand by a diſcur- 


five or ſubtile Ratiocination. This laſt Kind of 
Interpretation 1s of no avail, except it be Ana- 
logous to the Law it ſelf. Again, this Doctrinal 
Interpretation,, is either Declaratory, which, is 
a fit and convenient Explication, when there is 
Obſcurity in a Word, in a Sentence, or in the 
whole Tenor of the Law, for ſeveral Words are 
equiyocal, and have many Signific1tions ; fo 
that the proper is to be preferred to the im- 
proper, except the common Uſe of ſpeaking 

erſwade the contrary. Or, Secondly, The In- 
terpretation is extenſive, which applies the Law 
to Cafes, other than theſe expreſt, by the 


Words of it, yet nevertheleſs implied and ſup— 


oled to be contain'd in the Intention and 
E of the Legiſlator. This is gathered 
from other Laws, or other Parts of the ſame 
Law. 2dly, From a contrary Senſe. 34h, By a 
conſequential Reaſoning, as when a Thing is 
prohibited, everv Thing that follows that. is 
alſo forbidden. 4r/ly, From the Keaſon which 
induced the Legiſlator to make the Law, which 
gives Riſe to the common Saying, Ubi eadem 
yatio, ii idem jus, where there is Parity of Rea- 


Ton, their ought to be Parity of Deciſion. 5h. 


Frem Equity, Extenſion is likewiſe to be made 
*+ + 44 74+ o Ss a 5 ; 5 at > [1 . . 4 „ : in 
* | 
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Of Laws in General. 9 
in fayourable Caſes, as in thoſe which concern Tilt; 1 
Religion, Utility and Benefit of the Common- — > 
wealth, ſuch as relate to Teſtaments and the | 
Ike. The laſt Interpretation DoGrinal is re- 
ſtrictive, which is, when the Legiſlator ex 
prelles himſelf in general Terms, When at then 
{ame time he. intended leſs than the Words do 
import, which may be gathered from the above-— 
mentioned Notes and Marks; bur eſpecially » „ oy 
from, the Reaſon of rhe Law. Hence comes the * 
ſaying, CHHante. Legis ratione, ceſſat jus diſpaſitio, 
That is, when. the Reaſon and Motive. of the 
Law, ceaſeth, the. Ordinance and Diſpoſal of, 
Matters thereby ought not to take place. This 
reſtrictive Interpretation is made Uſe of in odi- 
ous Caſes. ahn p 
That which is contrary to the eſtabliſhing » 
and confirming of Laws, is Correction, Which, 
i5 much as is poſfible, ought to be ſhunned, 'A , 
Law is ſaid to be abrogated, when it is wholly ta- 
ken away; to be derogated from, whgp oni y d part, | 
ot it is made null; ſbragated, when owe Thitiy +» + © 5 
is added to a former Law; ohrogated, when ſome - yl LA 
thing in the former, Law is altered or changed. f 
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07 Juriſdliction and Judges in General, 


AVIN G reſolved to follow Fuſtini- Juriſdi- 

an's Method, (to the End there may Aion of 
be as little Diſference found betwixt the Judges. 
Civil Law and ours, as is potlible; and + * 
thar the Reader may not be diſtracted: bB) 
giffierent Methods) Ido reſolre, Fitſt, to Objeda 
lay down what concerns the Perſons of Jus. 
a © 4 > _ *whony 
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10 Of Juriſdittion and 


Book I. whom the Law treats. Secundo, What 
concerns the Things themſelves treated 
of, ſuch as Rights, Obligations, &c. Tertio, 
The Actions whereby theſe Rights are pur- 
ſued, which anſwers to the Civilians Ob- 
jecta juris, viz. Perſonæ, Res, & Actiones. 
Perſons 2. THE Perſons treated of in Law, are 
Civil and either Civil or Ecclefiaſtick, the Chief of 
—_— both which in a legal Senſe are Judges, 
: with whom we fhall begin. And tor the 
better underſtanding of their Office, it is 
fit to know, that Juriſdiction is a Power 
granted to a Magiſtrate to cognoſce upon, and 
determine in Caſes, and to put the Sentence 
or Decreet to Execution, in ſuch Manner as 
either his Commiſſion, Lau, or Practice does 

allow. | 
K. C. II. 3. ALL Juriſdiction flows originally from 
Par.1. the King (a), ſo that none have Power to 
Par. make Deputes, except it be contain d in 

ar. 3. : n , 

Act 10. their Commiſſion; and if a Depute appoint 
any under him, that Syb-Depute is called 
| propetly 
(a) TheRemark, which the Author of the Notes 
makes upon this Se{tion, is out of the Way, 
becaule, our Author's View was upon the Source 
and Fountain of Juriſdiction, and at the firſt 
Conſtitution of Government, when civil Societies 
came to be ſettled, at which Time, (as it is not 
to be doubted) all Juriſdiction was, in an emi- 
nent Manner, lodged in the Monarch, who there- 
after, for Conveniency to himſelf, and for the 
reater Good to his People, did communicate 
of this Juriſdiction to others, which is clearly 
exemplity'd in Exod. xviii. Vero 1 3,26, Ard 
| ther, 


— 


Judges in General. 11 
properly a Subſtitute; and every Judge Tit. 2. 
is anſwerable for the Maleverſation of his 
Depute. 

4. JURISDICTION is either Cumulative, Iuriſdi- 
or Privative; Cumulative Furiſdiftion is, tion Cu- 
when two Fudges have Power to Judge the fame — 8 
Thing : And, generally, it is to be remem- vative. 
bred, that the King is never ſo denuded, 
but that he retains an inherent Power to 


make other Judges with the ſame Power that 


he gave in former * Commiſſions : And thus * K.C. It 


he may ere& Lands in a Regality, with- Parl. 3. 
in the Bounds of an heretable Sheriff-ſhip, Act 18. 
and Burghs-Royal, within the Bounds of 
a Regality ; and theſe Bounds within which 
a Judge may exerce his Juriſdifion, is 
called his Territory; ſo that if any Judge 
exerciſe Juri ſdiction without his Territory, 
his Sentence is null; and among thoſe 
who have a Cumulative Juri ſdiction, he 
who firſt cites, can only judge ; and this 
is called Jus Preventioni:, 
5. PRIVA TIVE Furiſdifion is, when one 
Judge has the ſole Power of Judging, exclu- 
five of all others; ſuch Power have the Lords 
of Seſſzon in judging Declarators of Proper - 
ty, 


ther, tho' the two Acts of Parliament, cited for 
adſtructing the Poſition to be our gs 5 Law, 
(whereof the laſt is more expreſs) be reſcinded ; 
yet at the Time our Author wrote, they were 
ſtanding Laws, and even at this Day, the pre- 
ſent Exerciſe of the Royal Power, is not diffe- 
rent from what it was in former Times. 


1 ” * Con, == 
= Of Turiſdittion- and 
bok-E ty; Afions of proviug the Tenor, Ceſſiones Bo- 
aum, &c.(0) © 


r | 
porum rutione domicilit Or, Secundo, Be- 
wdauſe the Crime was committed within his 
Territory, which is called Ratione Delicti: 
Or, Tertio, If the Perſon purſued, have any 
immoveable Eſtate within his Territory, 
though he live not within the ſame, he may 
be purſued by any Action to offer? that Eſtate, 
which is called ſortiri forum ratione rei ſitæ. (c 
n | | 1 1 7. 4 
(5) The Author of the Notes goes further in 
his Remark, than our Author intended in the 
Section it ſelf, which contains true Doctrine. 
Bur for ſetting this Matter in a clear Light, 
it is to be noticed, tho' the Lords of Selicn 
have an univerſal Civil Juriſdiction, yet they are 
not, in all Cauſes Judges competent, in the 
firſt Inſtance, for, (without mentioning other 
Caſes) no Attion for Sums below 200 Merks, 
can be parſued before them, nor advocated even 
upon a Reaſon of Iniquity. Wherethrough in- 
terior Courts, have a Kind of privative Ju- 
riſdiction excluſive of the Seiſion; and, with re- 
ſpect to the Parliament, no Proceſs can be ori- 
ginally raiſed before it, and no Action Can 
begin at that Court, who only cognoſces upon 
the Procedure of the {ubaitera Judicatores, 
upon a Petition, or in a Proceſs of Reducti- 
on, and gives. Redreſs to any Party injuſtly le- 
fed, | 
2» ot (c) There are ſeveral other Grounds of Juriſ- 
dig ion, ſuch as, ratione contractus, and propter, 
5; cortingentiam Cauſe, &c. But ſeeing our Author 
38 got noticed them, we forbear, 23 
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Judges in General. 


7. A Juriſdiction is ſaid to be Propogate, Tit T 
when a Perſon not otberways ſubje8, ts Gy 25 2 
himſelf to it, as, when he compears before; Bk, 73 23 
. incompetent Fudge, and propones Defences..( 0 rr Ju yo. 8 bh. 
8.AL L Judges! with us mult take the 000 yer WE. 


of Allegiaace, * andthe Teſt, t whereby they # "= 
ſwear to maintain the Government of Church 7 "Fa 
aud State, us it is now eſtabliſhed ; and. an __ * 


Oath de fideli adminiſtratione, before. they, 68 155 9 117 | ;9 3 
exerce their Office: And no. excommunieate A& . 

18 
Perſon, nor. Rebel againſt the nen et 2 


A* ee 
can judge by our Law. 0 A or” | 
8 1z 2101312 ©. 
S 
(4) Our Author's Expeellivi muſt 90 taken i in 4; 


its proper Meaning, i. e. the Defences, to be 
propon'd, muſt be in Cauſa, either dilatory or 


peremptory, but not declinatory; ſo that tbe 5h 
Cenſure on this & is not to the Purpoſe... . 

(e) The external necefiry Qualifications os N 
Jndge are pointed at, according to the Laws in 0 "Fo 
Force, in the Year 1684, and 1688, which are nor, 5 nl 
partly reſcinded, and alter'd by others ordering 
new: Jualifications, as our. 'Governoursnhays, "> RS 
from Time ro Time, thought fit. The preſent 3 
Qualifications are, a Judge muſt be of: Age re- Det 1 
quired by Law, which in Inferior. Judges, is, 9 ial 5 


21, and in the Lords of Seſſion Ordinary ;or rr 
Extraordinary, 25 Years., 2. He muſt be Pro- 07 
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teſtant. 3. Not a Rebel againſt God and his 5 2 

Church, i. e. excommunicate, or Rebel againſt + & 3 

the King. 4. He muſt take the Oaths appointed J 2 _ 
—— > * © 


by the Parliament, as the Oath of Allegiance, _ 
the Oath of Supremacy, the Oath of, Aua, = oh 
ſign the Aſſurance. And moreover, which is ne- 
ver alter d or diſpenſed with, e ns —— oo 
Oath de Fideli ; Adniniſrationts n „4 


9 
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Of Juriſdiction and 


Book I. 9. Ir a Perſon be purſued before a Judge 
V who is not competent, he may complain 


Ad voca- 
tion of 


Cauſes. 


Diviſion 
of Juriſ- 


dictions. peal to any higher Fudicatory, ſuch as the 


Supreme 
Courts. 


to the Lords of Seſſion, and they will grant 
Letters of Advocation, whereby they advo- 
cate ; that is to ſay, call that Cauſe from the 
incompetent Judge to themſelves : And, it after 
the Letters of Advocation are intimated tg 
that Judge, he yet proceed, his Decreet 
will be null, as given Spreto Mandate. (f) 
to. JURISDICTION is either ſupreme, 
inferior, or mixt: Theſe Courts are properly 
called Supreme, from whom there i no Ap- 


Parliament, Privy Council, Lords of Seſſion, 
the Criminal Court, and Exchequer, (g) 


Infe- 


) There are only two Reaſons of Advoca- 
tion, namely, Incompetency of the Court, or of 
the Judge. 2. Iniquity. See Sotiſcvood's Form of 
Proceſs. Tit. 1. of Advocations. 


The inferior Judge, for his Contempt of the | 


Authority of the Lords of Seſſion, may be pu- 
niſhed by a temporary Impriſonment, or by 
Fine, or by both, as the Lords, whe are, in 
this Behalf, Judges competent, ſhall think fit. 
(g) The Privy Council, the Seſſion, the Juſti- 
clary, the Exchequer, are, in their own Kind, 
Supreme Courts, tho' not ſo properly as tbe 
High Court of Parliament, in whom lies the laſt 
Reſort, or A& of Judicatute. Now it is to be 
obſerved, That before the Union of the two 
Crowns, the Judicative Power was lodged in the 
three Eſtates only, who, by themſelves alone, 
determined Cauſes brought before them, with- 
out Neceſſity of a Concurrence from the Sove- 
reign, And that ſince the Union,tho' the Parlia- 


ment 


Mu © © © — 2 QI7v&x © 
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Judges in General. 15 
Inferior Judges are ſuch, whoſe Decreets Tit. 2. 
and Sentences are liable to the Reviews of the \w Ow 


© | 

n | Supreme Courts, as Sheriffs, Stewards, Lords Inferior 
t of Regality, Inferior Admirals, and Commiſ- Go 
ſars, Magiſtrates of Burghs-Royal, Barons, 


e and Juſtices of Peace. Mixt Juriſdiction | 

r participates of the Nature, both of the Su- fl 

vs | preme and Inferior Courts; ſuch a Juriſ- & 

t diction have the High Admiral, and Com- | 
miſſars of Edinburgh. Both which are in 

» | fo far Supreme, that Maritime Affairs, and 

/ } Confirmations of Teſtaments, mult come in 

and be tabled before the High Admiral, 

© and Commiſſars of Edinburgh, in the firſt 

» F Inſtance. As alſo, they both can reduce 

) F the Decreets of Inferior Admirals and Com- 

- FT miſars: But ſeeing their Decreets are ſub- 

IF ject to the Review of the Lords of Seſſion, 

they are in ſo far Inferior Courts. 

e 11. No 
ment of Britain is compoſed, 1. Of the Sovereign. 

e 2. Of the Houſe of Peers. 3. Of the Houſe of 

Commons; yet nevertheleſs, the Judicative 

over, longs ſolely to the Lords Spiritual and 

n Temporal in Parliament aſſembled. 

| The Order of Procedure, which was obſerved 

ia bringing Proceſſes before the Parliament of 

, I Scotland, and is now to be done in laying 

e Grievances before the Houſe of Peers; Is to be 

ſt found in Spotiſwood's Form of Proceſs, Tit. 4. 

e The Meaning of firft Inſtance, and of ſecond In- 

o Fance, is ſet down in Spotiſw. Notes, on Hope's 

e Minor Practicks. Tit. 1.8 23. 


The Lords of Seſſion, review the Sentences 
definitive, as Decreets of inferior Judges, in the 
2d Inſtance, i. e. either in a Suſpenſion, or is 


2 Proceſs of Reduction. 


— 
| 6 
0 K. 


Bock E 11. No inferior Judge can judge inthe 


f Juriſdiction and 


wy Cauſes of ſuch as are.Confin-germans to him, 
vo or of a nearer Degree, either of Affinity or 
Con ſanguinity: But the Lords of Seſſion, Lords 
e Privy Council, Lords of Exchequer, and the 

K. IVI. Lordi Commiſſioners of Fuſticiary, can be de- 


3 clined in no Cauſes; other than theſe be- 


| FK. Cl. longing to their * Father or Mother, Brother 


Par. 3. or Siſter, Son or Daughter, Nephew, or Neice, 
AR 13. Uncle or Aunt, whether they ſtand in the 
Line of f Aſſiuity, or of Conſanguinity... 
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of the Fuſtice have this Privilege, that they cau- 


. =. College not be purſyed before any inferior judge; 


ck. and if they be, the Lords will advocate 
* the Caufe to themſelves. () No Cautc 
within 200 Merks, is to be advocated to 

the Lords from the Judge competent | (J. 
| | a 


5. 


- 


) The Perſons, who are properly Members 
of the College of Juſtice, and others, who have 
the Privilege of ſuch, are deſign'd by an Act of 
Sederunt, in Febr. 168. which, with the ſeveral 
Privileges themſelves, is ſet down: in the End 
of the preſent State of the College of Juſlice, 
prefix id to Spotiſcvood's Form of Pracels.._ ©: * . 
(i) Whoever hath a Benefit of Exemption, m uſt 

compear before the- Court, and plead upon it. 
Such Cauſes cannot be advocated rge the 
competent inferior Court, even upon Reaſons'ot 
manifeſt Iniquity. 4% 9. Pari, 1663. But this 
is in ſome Part of it derogated. from; by-.$ 

16, and 17. of the ff ih. Par, 1672, concer- 
+,ning the Regulations of the Seflisn, = | 
TO! + Fe P : 
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Of the Supreme Judges. 7 
| T1'T. ns Ts: 
Of the Supreme Judges and Courts Scotland. , 


IHE King is the Author and Foun- 
3 tain ot ail Power, and is an abſo- 
Inte Prince, having as much Power, as any | 
King or Potentat? whatſoever, * deriviag his * K. J. vI. 
Power from 60 D Almighty alone t, and ſo Par. 15: 
not from the People. The ſpecial Privileges ry Fe iT 
that he has, are called, His Prerogative 1 " T 
Royal; ſuch as, that he only can make seſf. 1. 
Peace or War, call Parliaments, Conventions, Act 5.and 
Convocations of the Clergy, make Laws F : 15: Par. 3. 
And generally, all Meetings called with- —_ 8 
out his ſpecial Command are puniſhable J: — Bt 
He only can remit Crimes, legitimate Ch. II. 
Baſtards, name Judges and Counſellors, J K. C. Il. 
give Tutors Darive, and naturalize Stran- Par. 1. 
gers, and is Supreme over all Perſons, and * 3 
in all Cauſes, as well Eccleſiaſtick as Civil *. K. JI vi. 

2. THE Parliament of old, was only the par. 18. 
King's Baron Court, in which all Free- Act 1. 
holders were obliged to give Suit and K. C. I. 
Preſence, in the ſame Manner, that Men 4. * 
appear yet at other Head Courts: And K. & It, 
therefore, ſince we had Kings before we Par. 2. 
had Parliaments, it is evident, that the Sefl. 1. 
King's Power flowed not from them. At 1 
3. TAE Parliament is called by Procla- 
mation now on Forty Days (a), though it 

| may 

(a) The Parliament of. Great-Britain is called 
n jo Days at leaſt, The Adjournments for 
| 8 ; which, 


18 
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Book I. may be adjourned by Proclamation on 
A twenty Days preceeding the prefix'd Day, 
at which it ſhould have met; but of old, 
it was called by Brieves out of the Chancel- | 
lary. It conſiſts of three Eftates (b), viz. | 
the Arch. Biſhops, and Biſhops ; and, before | 
the Reformation, all Abbots and Mitred | 
Priors {at as Church-men. Secundo, The Ba- 
ron, 


which, there's no Number of Days ſettled, are 


in the Interval of Seſſions, made at the Plea- 


ſure of the Sovereign, and, during the Sitting 


of the Parliament, depend on the reſpective 


Houſes. 
() It ſeems, the Model of our Conſtitution has 


been borrowed from France, where, this Word 
Eſtates, ſignifies, as with us, the three different | 


Orders of the Kingdom, afſembled ro give Ad- 


vice and Aſſiſtance to the Sovereign, for reci- | 
fying Abuſes in the Government: Theſe Eſtates | 
are, tne Clergy, the Barons, (whom the French | 
call I Nobleſſe) and the Burgeſſes, (called in France, 
Le tiers Eftat.) Now, becanſe none of the | 
Clergy, other than theſe endowed with Church 
Dignities, and poſſeſſed of great Fortunes, were 
allowed to come to theſe General Meetings; It 
may be thought, that they ſat there, not as Spi- 


ritual Men, but as Freeholders of large Reve- | 


nues, able to bear a good Share of the Burdens 


5 3 


to be laid on the Subjects. In the Times, when | 
Epiſcopacy was aboliſhed, our Rulers ſtill kept | 
the Denomination of three Eſtates, which they 
made up thus. 1. The Nobility, or greater Ba- 


rons, i. e. Dukes, Marqueſſes, Earls, Viſcounts, 


Lords. 2. The Commiſhoners of Shires, or 


the leſſer Barons; 3. The Burgeſſes, or Com- 
miſſioners from Burghs. Af 1. Parl. 1689. 4 ; · 
Parl. May 1690. | 


22 
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and Courts of Scotland. 


7025, in which Eſtate are comprehended Tit. 3. 
all Dukes, Marqueſſes, Earls, Viſcounts, NN 


Lords, and the C,mmilſzoners for the Shires: 
For of old, all Barons who held of the 
King did come; but the Eſtates of lefler 
Barons not being able to defray this Charge, 
they were allowed to ſend Commiſſioners 


for every Shire: “ And generally, every & K. J. I. 
Shire {ends two (c), who have their Charges Par. 7. 
born by the Shire. Tertio, The Commiſſio- Act 101. 
nerſ for Burgh Royal, each whereof is al- K. J. VL 


lowed one, and the Town of Edinburgh Par. II. 
be Act 311. 


two. Though all the three Eſtates muſt 
cited, yet the Parliament may proceed, 
albeit any one Eſtate were abſent, or be- 
ing preſent, would diſaſſent. The Legiſſa- 
tive Pouer is only in the Kiag, and the Eſtates 


B 2 of 


(e) Since the Revolution, by A# II. Parl. in June 
1699. There's an Additional Repreſentation gi- 
ven to the larger Shires of Scotland : But, by an 
Article of the Union of the two Kingdoms, in 
the Year 1707, out Repreſentation comes to a 
very ſmall Number. The firſt Eſtate of Nobility, 
whereof there is 10 Dukes, 3 Marqueſſes, 74 
Earls, 18 Viſcounts, 45 Lords, in all 150, con- 
its of 16 Peers elected; The Barons, which in 
1707, were 9o, are repreſented by 30. And the 
Burgeſſes, which were in Number 67, have no 
moe Repreſentatives than 15. By which Set- 
tlement, North-Britain or Scotland, whoſe Parlia- 
ment conſiſted of 30 Members, beſides the 
Officers of State, and 14 Biſhops, is now repre- 
ſented by Gt, hinc ille Lachryme. For further 


Knowledge herein, ſee Spotifwood's Law of Ele#i- 


eng laſt Edition, 1722, 
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Book I. of Parliament only conſent; and, in Parlia- | 


ment, the King has a negative Voice, where- 
by he may net only hinder any Af to paſs, 

but even any Overtures to be firſt debated there, 

The Acts of Parliament mult be proclaim- 


TK. J. VI. ed upon Forty Days, that the Lieges may 


2 . 
— 178. know them; and till theſe 40 Days elapſe, 
they are not binding f (a). 
4. To ſecure the Crown againſt Facti- 
ons, and impertinent Overtures in open 
Parliament, our Parliaments chooſe, before 
they proceed to any Buſineſs, et our of 
each Kate, who, with the Officers of State, 
determine what Laws or Overtures are to 
| be brought in to the Parliament; and 
Lords of : d — | 
they are therefore called, The Lords of 
the Arti- a . 
cles. Articles: And are choſen in Manner | 


+ 


I 


following, Firſt, Ine whole Biſhops go 
by themſelves, and the Nobility by them 
ſelves; and the Clergy make Choice ot 
eight Noblemen, and the Noblemen make 
Choice of eight Biſhops; and then both 
Clergy and Nobility meet together, and 
make Choice of eight Barons, and eight 


Burgefles ; which Election being reported 
2 to 


rr 


(d) The Acts of the Parliament of Great-Britain 


(as thoſe paſt formerly in the Parliament of Eng- 


land) are not proclaimed : For, when enacted 


and 1 by the Lords, the Law preſumes, | 


That t 


e whole Body of the People get, from 


their Repreſentatives, Notification of every | 


Thing that paſſes in the Parliament; and from 


that Time, without further Publication, they | 


become binding. : 


4 3 ABER Br OT of ITT 7 TV OE; 


and Courts of Scotland. 


to the Parliament, it is by them approven : Tit. 3. 
Ya, 
* K. C. II. 


And then the Commiſſioner adds to them 
the whole Officers of State* (e). 

5. Wx have another Meeting of the 
three Eſtates, called, The Convention of 


Eſtates; which is now called upon twenty Conven- 
Days, and proceeds in the ſame Way that tion of 


the Parliament does, differing only from it, 
in that the Parliament can both impoſe 
Taxations, and make Laws; whereas, 
the Convention of Eſtates can only impoſe, 
or rather offer Taxations, and make Sta- 
tutes for uplifting thoſe particular Taxa- 
tions, but can make no Laws. And of 
old, I find by the Regiſters of the Conven- 
tious, (the eldeſt whereof now extant, is in 
Anno 1583.) that the Convention of Eſtates 
onfiſted of any Number of the three Eſtates, 
called off the Streets ſummarily by the King; 
and yet they cried down or up Money, 
and judged Proceſſes, which now they do 


not. 
B 3 6. TAE 


(e) The Committee of Parliament, called the 
Articles, have been conſtitated by a Cuſtom, of 
the Beginning whereof there's no Memory, the 
rebellious Parliament interrupted it, and in Place 
thereof, by their Act Parl. introduced Com- 


mitees. At the Reſtoration, it was, by Act 1. 


Parl. 1663, renewed. But, by Act 3. Parl. in 


May 1690, again abrogated ; and in Place 


thereof were eftabliſhed Committees of what 


Number the Eftates ſhould think fit, there being 
aways an equal Number of each Eſtate to bg 


choſen, for each Committee, 
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6. THE Privy Council is conſtituted by 4 
ſpecial Commiſſi n from the King, and regu- 
larly their Power extends to Matters of publick 
Government ; in order to which, they puniſh 
all Riots, for ſo we call Breach of Peace, 
They ſequeſtrate Pupils, give Aliments to 
them, aud to Wives, who are ſeverely uſed by 
t}.'r Husbands, ard many ſuch Things, 


v-.::.hrequire ſo ſummar Procedure, as can- 


not admit of the Dclays neceſſary before 
other Courts: And yer, it any of :hcie 
dip upon Matter of Law, (for they are 


only Judges in Facto) they remit the Cog- 
-nition of it to the Seſſion, and ſtop, till they 


hear their Report. The Council alſo may 
delay Criminal Executions, and ſometimes 
change ene Puniſhmeat into another, but they 


U Ons OL _— 


cannot remit Capital Puniſhmeats : They may | 


alſo adjourn the Seſſion, or any other Court: 


It has its own Prefident, who preſides in 


the Chancellor's Abſence, and its own 
Signet and Seal: All who are cited to com- 


pear there, mult be perſonally preſent ; be- 


cauſe, ordinarily the Purſucr concludes, | 


that they ought to be perſonally puniſhed. | 


All Diets are peremptor, all Debate is in 
Writ, no Advocate being ordinarily al- 


lowed to plead before them, becauſe, the ; 
Council only judges in Matters of Fact (). 
N | . 7. I HE | 


(f) Seeing we have no more a Scottiſh Par- | 
lament, nor Committees thereof, nor Conven- 
tions of the Eftates, nor a Privy Council, which 

we 
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7. TE Lords of Council and Seſſion are Tit. 3. 
Judges in all Matters of Civil Rights ; o 
old, they were choſen by the Parliament, The Lerd- 
and were a Committee of Parliament “. „. 3 
But the preſent Mode] was fixed and eſta- Seſſion. 
bliſhed by King James the Fifth, after the * K. J. II. 
Model of the Parliament of Paris f. (g) Par. 14. 

8. O F old, it conſiſted of ſeven Eccleſi- = Bo 
afticks, and ſeven Laicks, and the Prefident K. 2 
was a Churchman ; but now all the Fifteen par. 5 
are Laicks, And there fits with them four Act 36, 
Noblemen, who are called Extraordinary 37, 38, 
Lords, and were allowed to fit to learn, 39» 4? 
rather than decide; but now they vote as 
well as the Ordinary Lords. All the Lords 
are admitted by the King, and, by Statute, 
cannot be admitted, till they be Twenty 
five Years of“ Age, and except they have * K. J. VI. 
1000 Merks, or 20 Chalders of Victual in Par. 12. 
yearly Rent. (5) Nine are a Quorum. 4 13 

B 4 9. CRIMES 


we had before the Year 1707. Enough is ſaid 
on theſe Sections. 


Quis, talia fando, 
Temperet a Lachrymis. 

(2) See the preſent State of the College of Ju- 
ſtice, prefix'd to Spotiſwood's Form of Procels, 
laſt Edit. in 1715. 

(hb) The Lords of Seſſion are nominated by 
the King, in a Letter addreſſed to the other 
Senators met in Court, who, upon Trial of Skill, 
finding the Perſon qualified, admit him : The 
Form of trying thoſe preſented to be Ordinary 
Lords of Seſſion, is ſet down in an AG of Sede- 


runt, Fuly laſt 1674. Beſides: 
| I 


7 
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Beſides, a Knowledge of the Laws, and other 
Qualifications in the Notes on F 8. Tit. 2. 
foreſaid; It is, by the 19th Article of the Union 
of the two Kingdoms of Scotland and England, 
ordered, That none ſhall be named by the So- 
vereign, to be Ordinary Lords of Seſſion, but 


ſuch who have ſerved in the College of Juſtice, 


as Advocates, or principal Clerks of Seſſion, for 
the, Space of five Years; or as Writers to the 
Signet, for the Space of Ten Years ; with this 
Proviſion, That no Writer to the Signet be ca- 
pable to be admitted a Lord of the Seſſion, un- 
leſs he undergo private and publick Trial on the 
Civil Law, before the . Faculty .of Advocates, 


and be found by them qualified for the ſaid 


Office, two Years before he be named to be 2 
Lord of the Seſſion; yet, ſo as the Qualifica- 
tions made, or to be made, for capacitating Per- 
ſons to be named Ordinary Lords of Seſſion, 
may be altered by the Parliament of Great-Bri- 
tain, 


the Author's Amanxenſes, or of his Printer, I have 
made the 2090 lib. in the former Editions 1000 
Merks, conform to the Act cited. And, for 
further Illuſtration of this Matter, have given 
an Abbreviate of the Act, as follows. In Or- 
** der to prevent the Corruption increaſing in the 


Seſſion, His Majeſty declares his Mind by Act of 


Parliament, That he ſhall preſent to the vacant 
Places in the Seton ; 1. A Man fearing God. 
* 2, Of good Literature. 3. Practick. 4. Judg- 
* ment. And, 5. Underſtanding of the Laws. 6. 
% Of good Fame. 7. Having ſufficient Living of 
« his own. And, S. Who can make Diſpatch in 
the Aﬀains of the People. And, becauſe there 
** was a Complaint for chooſing young Men with- 
% out Gravity, Knowledge and Experience, not 
having ſufficient Living of their own : Theie- 
4 Fore declares, That none ſhall be received ” 
| | | | 5 


* 12 LY be he 3 _ AL * „ 2 * 2 4 — 1 ; F a 1 
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Judging it improper to print the Miſtakes of 


and Courts of Scotland. 


9. Crimes, of old, were judged by the Tit z. 
Juſtice-General, Juſtice-Clerk, and tuo 


3 ; | 3 Criminal 
Juſtice-Deputes; but now five Lords of Tuba. 


Helſion are joined to the Juttice-General, 


and Juſtice- Clerk, and they are called the 


Commiſſioners of Juſticiary, becauſe they fir 


by a ſpecial Commiſſion : Four of which 5 K. C. II. 
af. 2. 


Seſſ. 3. 


Number make a Quorum in Time of 
Seſſion, three in Time of Vacance, and 
two ar Circuit Courts. | 


10. THEH Exchequer, is the King's Exche- 
Kc. r 
fits of the Theſaurer, (in whoſe Place are A819. 


Chamberlain- Court t, wherein he judges 
what concerns his own Revenues ; it con- 


ſometimes named Commiſſioners of the 
Theſaury) the. Theſaurer Depute, and as 
many of the Lords of Exchequer, as His 
Majeſty pleaſes, 
. 11. TRE 


the Place of a Senator in the College of Juſtice, 
d except he be ſufficiently tried »nd known by his 
Highneſs, and whole Lords of Seſſion. That he 
* have in yearly Rent, properly pertaining to 
e himſelf, ooo Merks or 20 Childersof Victual: 
And that his Experience, Qu lity and Conver- 
* ſation may be better tried; That he be of the 
Age of 25 Years complete, annulling all Pre- 
ſentations granted other wiſe.“ This is almoſt a 
Copy of A& 93. Parl. 1579. Our Author, in his 
Obſervations on the above Ad 132, ſays, That 
Part of it relating to the yearly Rent, was not 
in his Time kept Tridatly, tho' made of Deſign, 
not only to prevent Bribing; but alſo, that 
Parties injured by the Lords may have 2 
Fund, out of which Reparation ſhall be got, 
Si judex litem ſuam fecerit, 
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Book I. II. THE High Admiral has a Com- 
WMD miſfion from the King, to judge in all 


N d- Maritime Affairs, not only in Civil, but 


alſo in Criminal Caſes, where the Crime 


is committed at Sea, or within Flood- | 


mark; nor can the Lords of Seſſion ad- 

KR. C. II, vocate Cauſes from him *, though they 

Par. 3. can ſuſpend and reduce his Decreets, as 

Act 16. he does the Decrcets of all inferior Admi- 
rals, or Admiral Deputes. 

For farther Knowledge of theſe Courts treated 

of in the preceeding Sections. See our Author's 


Treatiſe, entitnled, The Laws and Cuſtoms of Scot- 
land in Matters Criminal. Part II. Tit. 3, G6, 7,8, 9. 


„ 

Of Inferior Juri ſdictions and Courts. 
XI O judicature whatſoever can fit in 
Time ot Parliament, without a 
Diſpenſation from the Parliament (a); and 
no inferior Court can ſit in Time of 
Vacance, without a Diſpenſation from 
the Lords of Seffion : But, after Michael- 
as Head Court, the Reſtriction ends, 
and they may at any Time proceed to 
eogrojce Crimes, without Diſpenſation: 
For, Intereſt Reipublicæ, that Crimes be pu- 
iſhed without Delay. 2, The 
(a) This Practice, it ſeems, is changed, and the 
Doſition in the F is reverſed ; for the Seſſion, and 
all inferior Courts ſit now in Time of Parliament, 


and have done ſo, ever ſince the Revolution, 
unleſs they be adjourn d; as, may be ſeen in the 


ſeveral 


m- 
all 
2ut 


om. Wo tn nd... A 


and bis Commiſſion is under the Great 
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2. Tur Sheriff is the King's chief and Tit. 4. 
ancient Officer, tor preſerving the Peace. 
and putting the Laws in Execution“; he Sheriff. 
has both a Civil and Criminal Juri ſdiction,“ K. J. VI. 


Par. 12. 


Seal; he is obliged to raiſe the Huy and 2 


Cry after all Rebels, and to apprehend them, 
when required; to aſſiſt ſuch as are vio- 
leatly diſpoſſeſt; to apprehend ſuch as ſay 
Maſs, or trouble the Peace, and take Cau- 
tion for their Appearance f: He is Fudge K. C. II. 


in all Crimes, except Treaſon, and the four go 2 


Pleas of the Crown, to wit, Murder, Fire- Act 15. 
raifing, Robbery, and Raviſhing of Nomen“; * Leg. 
but Murder he can only judge, if the Mur- Mal. 2. 
derer was taken with red Hand, that is to A r. 


Quoniam 


lay, immediately committiag the Murder; in 

: Attach. 

which Caſe, he muſt proceed againſt him cap, 79. 
within 


ſeveral Acts made for Adjournment of the Seſſion, 
by which the Parliament diſpenſes with the fit- 
ting of inferior Courts, in the mean Time, as, 
if the Seſſion had not been adjourned. 

By Act of Sedrrunt, Fuly 21, 1696. The 
Lords have diſcharged the Clerks to the Bills, 
to write on. Bills for granting Diſpenſations to 
inferior Courts, beyond the 2oth Day of Auguſt, 
for the Harveſt Vacance; and beyond the zoth 
Day of March, for the Spring Vacance; and this 
is declared to be the Rule in all Time coming. 
The Commiſſary-Courts cognoſce without 
Diſpenſation, at all Times, Matters conſiſtorial; 
ſuch as Confirmation of Teſtaments, Divorces, 
Scandals, and other Cauſes, over which they 
have a Privative Juriſdiction in the firſt In- 


ſtance. See Book 1, Tit. 2. § 10. and Tit. 5. 


9 19. Tit. 6. § 16. 
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Book I. within three Suns; and in Theft he may judge, 
if the Thief was taken with the Fang (C). I " 

3. Tur Sheriff ts alſo Judge competent, 
to puniſh Bloodwits, for which he may | © 
fine in 0 Pounds Scots, but no higher regu- i 
larly ; except the Riot be atrocious, or ag- | d 
gravated by the Circumſtances of the Tine t 
and Place, when and where it was com- ( 
mitted, or of the Perſons upon whom it 
was committed, He may likewiſe fer 
Contumacy fine in 10 Pound Scots (c). 
on e 
(5) In Reg. Maj. lib. 1. cap. I. ver. 5, 6. There's 
2 Recital of Crimes which belong to the Crown, 
and to the Juſticiary ; after which, in ver. 7. Ex- 
cih Crimen Furti, & Homicidii, qua ad Vice- 
comitem pertinent, ubi certus accuſator apparet. And 
in ver. 8. Sed Furtum & Homicidium, per indicta- 
mentum promulgatum, pertinent & debent coram Fu- 
Riciario per Aſſiſam de vicineto terminari. But, ſince 
che writing that old Book, our Laws and Practick 
are alter'd. For, at this Time, Sheriffs, Baillies 
of Royalty and Regality, cognoſce and judge in 
Theft, by Way of Action; eſpecially, if it be 
in petty Matters, and, if it be under the Degree 
of that Kind of it, which is puniſhable capi- 
*rally. This, our Author in his Treatiſe of Crimi- 
nals, (which was publiſhed in the Year 1678, 
fix Years before the firſt Edit. of his Inſtitut.) 
Tit. XIX. 5 7. in the End, calls an Error, for, 
— he, all Proceſs upon Citation agaipſt a 
Thief, ſhould belong to the Juſtices: Albeir, 
in S laſt of this Tit. towards the End, he ſays, 
a Sheriff can judge Theft upon Citation. 

(c) The Fines impoſed for Bloodwits, and a- 
trocious Riots, are become ſcandalouſly arbitrary, 
and want to be regulated. 

I have alter'd 50 lib. in the former Editions, 
to 10 lib, the uſual Fine for Contumacy. 


. * 


and Courts. 
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4. Rorar Burghs are not Sheriffs with- Tit. 4. 
in themſelves, except the King grant them 


the Privilege by a ſpecial Conceſſion ; and 
even when they are erected Sheriffs within 
them ſelves, they are not execm'd from the 
Sheriff 's Juriſdiction, within whole Bounds 
the Burgh doth ly, but they have only a 
Cumulative Power with them; ſo that 
there is Locus Praventioni, and the farit 
Attacher will be preterr'd : But, it their 
Erection contain a Power of Repledging 
from the Sheriff, then they have the ſame 
Power that is competent to a Lord of Re- 


gality (d). 


5. A Lord of Regality is he, who has the Lords of 


Land whereof he is Proprietor or Superior, 
e ered with a Juriſdiction equal to the Ju- 


ſtices in Criminal Caſes ; aud to the Sheriff 


in Civil Cauſes ; he has alſo Right to all the 
Moveables of Deliaquents and Rebels, who 
dwell within his own Juri ſdiction, whether 
theſe Moveables be within the Regality, 
or without the ſame : And becauſe he has 
ſo great Power, therefore no Regality can 
legally be granted, except in Parliament“. 

6. THE Lord of Regality, has aiſo by 
his Erection Power to repledge from the She- 
riff, and even from the Juſtices in f all 


Caſes 


Regality, 


* R. J. II. 
Par. 11. 
Act 43. 
Repledg- 
iation. 

J K. J. VI. 
Par. II. 
AX 29. 


(d) There's no Place for Prevention out of 


Actions for Delicts, wherein ſeveral inferior 


Judges and their Officers may happen to com- 


pete, more for the Benefit of a Fine, than for 


Honour of doing Juſtice, 


30 Of Liferior Juriſdictions 
Book I. Caſes except Treaſon, and the Pleas of the 
WY” Crown; that is to ſay, to appear, and crave 

that any dwelling within his Juri ſdiction, 

may be ſent back t be juadged by him; and 

he is obliged to find Caution, that he ſhall 
* Quoni- do Juſtice upon the Maleſactor, whom he 
am At-  repledges within Year and Day, and the 
tach. c. 89. Caution is called Culreach *. (e | 

7. Tar Stewart is the King's Sheriff 
within the King, own proper Lands, 
having as much Power and Privilege as a 
Rezality ;- and theſe were erected, where 
the Lands, havirg been erected before in 
Eurldoms or Lordjhips, tell in the King's 
Hand by Foretaulture, or otherwiſe. For 
Baillie, elſe, the King appointed only a Baillie in 

them, and theſe Juriſdiffious are called 
Bailliaries, the Baillies ot the King's pro- 
per Lands, having the ſame Power with 
the Sheriff. And all thele, viz. the She- 
riff, the Stewart, and the Lord of Regalitz, 
proceed in their Courts after the ſame Way, 
and each of them has a Head Prurgh, 
where they hold their Courts, and where 


all Letters muſt be executed and regi- 
ſtrated. 


Stewart. 


8. THE 


(e) In this Matter of Repledging, there's a 
remarkable Variety, ariſing from the ſeveral 
Kinds of Realities, which are either Laick 
or Eccleſiaſtick; for Knowledge whereof and 
of the Manner of Repledging, ſee our Author's 
— of Criminals, Part II. Tit. 11. § 6, 
and 7, Sk 


ee eee 
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8. THe Prince of Scotland has alſo an Tie, 4. 
Appanage or Patrimony, which is erected . 
in a Juriſdiction, called the Principality. Etince of 
he Revenues come into the Exchequer, &i u. 
when there is no Prince; but, when there 
is one, he has his own Chamberlain. 

9. Jus Tres of Peace are theſe, who Juſtices of 
are appoiated by the King, or Privy Council, Peace. 
to ad vert to the keepino of the Peace; and 
they are Judges to petty Riots, Servants 
Fees, avd many ſuch like, relating to 
good Neighbourhood, expreſt in the In- 
leructions given them by the Parliament“, k. . II. 
and are named by the Council; albeit, par. «. 
by the foreſaid Statute, the Nmination is AG 38. 
to be by His Majeſty, and His Royal Suc- 
chr, which the King has now remitted 
to the Privy Council (f). 

10. T HE Juſtices of Peace do name Con- Conktr- 
feab/er, within their own Bounds, from Þi<s 
iix Months to fix Months; Their Office 
is, to wait upon the Fuſtices, and receive In- 
junctious from them, delate ſuch Riots and 
Crimes to the Juſtices, as fall under their 

Cognt- 


(f) For many Years, both before the writing 
theſe Inſtitutions, and ſince, till the Union of the 
two Kingdoms in 1707, the Juriſdiction of the 
Juſtices of Peace was very much decay'd ; but, 
at this Time, is reviv'd and exerc'd with great 
Vigour, in Virtue of the Powers given to them, 
by ſeveral Acts of the Britiſh Parliament. touch- 
ing the King's Revenue, &c. The Juſtices are, 
from Time to Time, nominated by the Sove- 
reigu. 
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Book I. Cogniſance; apprehend all ſuſpet Perfons, 


Vagabond, 


Baron 
Courts. 


Abſence in 10. 


and Night- walkers, AS is at 
length contained in their Injunctions, gi- 
ven them by tue foreſaid A?. 

II. EVER I Heritor may hold Courts for 
cauſing his Tenants pay his Rent: And, 
if he be inteft cum Curiis, he may decide 
berwixt Tenant and Tenant in ſmall 
Debts, and may judge ſuch as commit 
Blood on his own Ground, though his Land 
be not erccted in a Barony ; but, if his 


Land be erected in a Barony, (which the 


King can only do) he may (like the She- 
riff) unlau for Bloodwits, in 50 lib. and for 
And, if he have power of 
Pit and Gallows, he has as ample a C- 
minal Juriſdifioa, as the Sheriff, though, 
with this Difference, that the Sheriff can 
judge a Thief upon Citation, whereas the 
Baron can only judge him, if he apprehend 
him within the Barony : And, it the She- 

riff have firſt cited or attached the Male- 
Jafor, he excludes the Baron's Juriſdifion, 
by that Prevention. 


11 


(2) One infeft cum Cuviis, (and no more) 
cannot judge Riots ; but, if the Charter ex- 


preſs, cum Curiis & Blooduitis, he can cognoſce 
e Feud. 


in theſe, and Bloodwits alſo. See Craig 
Lib. 11. Dieg. 8. § de Curiis, &c. & F de Blooduitis, 
P age 1 92. | 
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Of Eccleſiaſtick Perſons. 


OINCE the Reformation, the King is“ K. J. VI. 


come, by our Lau, in place of the Pope *, 1. 
and all Rights to Kir lands, muſt be con- GC 


firmed by him, elſe they are nullf. His par. 9. 
Majeſty only can call Convocations of the At j. 
Clergy, (for ſo we call our National Convoca- 
Aſſemblies ) and his Commiſſioner ſits in tion of 
| _ the Cler- 
them, and has a Negative (a), _ 
2. WR E. vl. 
| | Par. 8. 
(2) That the Expreſſion, The King is come act 131. 
in Place of the Pope, may be rightly under- K. C. II. 
ſtood, it 18 fit ro know, that, as from the Begin- Par, 1 
ning, ſo alſo, ſince the Diſtinction of Perſons in- Seſſ. x, 
to Clergy and Laity, the Sovereign was Su- Ag 4. 
preme Ruler over all Perſons living within his Seſſ. 3. 
Kingdom, and had a dominium Eminens or pro- Act 5. 
brium, in all Things lying within his Territory, xrchbi— 
from vrhoſe law ful Power and juriſdidction, none, ſhop and 
either for his Perſon, or for his Eſtate, could viſhops, 
plead Exemption or e A But Meſes and | 
our bleſſed Saviour having, for the Service of 
the great God, ſettled certain Offices (which from 
their Deſign were called Divine) to be conferr'd 
on Perſons fit for them, who were inſtal'd in a 
Form appointed by theſe great Lawgivers ; and 
as the Form and Figure of theſe ſacred FunCti- 
ons proceeded from God, ſo docs the Power to 
exerce them, in ſo far as, that no Mortal can 
either confer them to the Perſons, or when 
conferr'd, deprive them from their Offices, ex- 


Þ*pt God himſelf, and thoſe ro whom he trarh 
given 


7 


| 
4 

. 
7 


—U— — — — 
- 4 _ 


34 


Book I. 
Biſbops, and they are thus elected; 


King ſends to the Chapter a Conge de Eſlire, 
(Which 


Of Eccleſiaſtick Perſons. 


2. Wx have two Archbiſhops, and twelve 
the 


iven Power and Authority ſo to do. 


Servant in chief appointed of God for the Well- 


fare of the Subjects, has no Authority in theſe | 


Religions Miniſtrations, nor no Power to 
alter or innovate the Fundamentals of them ; 
tho' it cannot be denyed, in accidental Occur- 
rences, and in certain Circumſtances, which 
Reſpe& the external Form of exercing theſe 
Holy Offices, ſuch as reſpect Times and Places, 
and the like, The Sovereign, with Conſent of 
the Clergy, may have Power to Direct. This 
Eſtabliſhment of a ſpiritual Faculty to Church- 
men, diſtinct from, and independent upon the 
Civil Power, can never occaſion Diſorder in the 
State, becauſe theſe two have different ObjeSs, 
and ſtill the Perſons of theſe holy Miniſters and 


their Effects, are not withdrawn from the juriſ- 


diction of their Prince, Who can never fear any 
Encroachment from Chriſtians or Clergy, who 


know their Duty, and live according to it. But, 


in ancient Times, the Pope and the RomfÞ 
Clergy, having uſurped upon the Rights of the 
Sovereign and Civil Magiſtrate, and having e- 
ſtabliſhed a Dominium in Dominio, by withdraw- 
ing from him to themſelves the Perſons and the 
Eſtates of the Church men, and by conferring 
Eccleſiaſtick Offices, not only without Conſent, 
but even againſt the Order of the Prince, as is 
inſtanc'd in our Hiſtory, The Parliament at 
the Reformation, reſumes from the Pope, and 
reſtores ro the King theſe Rights and Privi- 
leges, which, for ſeveral Ages before, the Romiſs 
Clergy had till then poſſeſt. 


Hence it 
follows, that the King, who himſelf is but a 
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(which is a French Word, ſignifying a Tit. 5. 
Power to Elect) and with it a Letter re- 
commending a Perſon therein named, and 
the Chapter returns their Election: Where- 
J upon the King grants a Patent to the E- 
lected; giving a Right to the Revenue, 
during Lite, and a Mandate to the Arch- 
biſhop or Biſhops ro Conſecrate him: Both : 
which paſs the Great Seal * (C). 1 
3. THE Archbiſhops and Biſhops have ade 
the fole Power of calling Synods, which 1s a 8 * 
Provincial Aſſembly of all the Clergy uithin J. 
one Diocie f; and, in theſe, they name the + K. J. vl. 
Biethren of the Conference: who are like Par. 21. 
the Lords of Articles in the Parliament; Act 1. 
and by their Advice the Biſbops depoſe, 
lulpend, and manage. | 
4. Bisu os have their Chapters, with- Chapter. 
out whoſe Conſent, or the major Part, 
the Biſhop cannot alienate nor dilapidate 
any Part of their Patrimony +, which ma- K. J. VI. 
jor Part mult ſign the Deeds done by the — 1 
Biſzops: And it is ſufficient if thoſe of 30 
C 2 the 


(3) By A& z. Parliament Fuly 1689. Epiſco- 
pacy, and all Superiority of any Office in the 
Church above Presbyters, 1s aboliſhed, and all 
Acts, which did eſtabliſh Prelacy, are reſcinded, 
which are more ſpecially ſet down in the fol- 
lowing Act ſettling Presbyterian Church Govern- 
ment, there being no Government in the Church 
by Law eſtabliſhed, for the Space of eleven 


Months. The Eſtates, by their Act 5. Parlia- 
ment June 1690, did ratify and confirm the 
2 Presby - 


35 _ Of Eccleſiaſtick Perſons. 
Book I. the Chapter ſign at any Time, even after 
the Biſhop ; but it muſt be in his Lifetime: 

Nor are Minors, or Abſents counted; and 
one having two Bene fices, has two Votes; 


but the Appenairig of the Seal is by ſpe- 


cial Statute declared to be ſufficient in 
Deeds done by the Archbiſhop of St. An- 
Aires, without the Subſcriptions of the 
X. VI. Chapter * 
+a 5 A Parſon or Rector Eccleſiæ, is he, 
00 is preſented to the Tithes, jure proprio; 
but becauſe, of old, Parſonages were beſtou- 
ed on Monaſteries, therefore they ſent Vi- 
care, ſo called, becauſe they ſerved the 
Cure for them ; and who got a ſhare of the 
Stipend for their Pains, either ad placitum; 
and they were called imple Vicars; or for 
Life, and they were called perpetual Vicar: : 
And after the Retormation, the Churches 
which ſo belonged to them, continued 
Vicarages ſtill; The Titular, who came 
in the Place of the Convent, retaining the 
Right co the Parſonage duties. 


Vicars. 


9. THERE 


Presbyterian Church Government andDiſcipline, 
that is to ſay, The Goverrment of the Church 
by Kirk-Seſſions, Presbyteries, Provincial Sy- 
nods, ad Genera Aſſemblies, eftabliſhed by 
Act 114. Parl. 592, reviving that Act in the 
whole Heads thereof, except that part of it, 
which relates to Patronages. By the ſame AG 
the M eſiinher Confeſſion of Faith is approven 
as the publick and avowed Confeſhon of this 
Church. 
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6. THERE were, in the Times of Po- Tit. 5. 


pery, Collegiate Kirks built, and doted by — 


Kings, and great Men, for ſinging of Maſs, CO 

which were governed by a Provoſt; and & 

ſome for figning, who were called Pre- 

bends : And, becauſe ſome Pariſhes were 

wide, ſome were allowed to build a Cha- 

fel for their private Devotion: And 

ſince the Reformation, theſe Chaplanaries Chapla- 

and Prebendaries are allowed to be be- Narles. 

towed by the Patrous, upon Burſars in 

Colleges, notwithitanding of the Founda- 

tions f. K. J. vI. 
7. Fo R underſtanding all theſe, it is Par. 1. 

fit to know, that the Primitive Church, Act 12. 

either to invite Men to Build or Dote, or 

to Reward ſuch as had, did allow ſuch 

as either had built, or had beſtowed the 

Ground whereon to build, or had doted a 

Church already built, to preſent alone, if 

they were the only. Benefattors, or by 

Turns if they were moe; and they were 

called Patrons (c), or Advocati Eccleſiarum, 

according to that, 


Patronum faciunt, Dos, AEdificatio, Fundus. 


C3 8. WaHex 


() By Act 23. Parl. Fuly 1690, Patronages and 
Preſentations are made void, and in place there- 
of, a Calling of a Miniſter by the Heritors and 
Elders of the vacant Church, is ſettled; but 
by Stat. 10, Anne Cap. 12. Patronages, as for- 
merly, are reſtored, and ſtill continue. 
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38 V Ectleſiaſtick Perſons. 
Book I. 8. WHen a Church vaiks, the Patron 
Wo mutt preſent, within fix Months, a fit Peron 
Patron. to the Biſhop ; elſe the Right of Preſen- 
* K.J.VI tation falls to the Bijbop, jure devoluto (d): 

2 But if the Biſhop retuſe to admit and col- 
late the Perfon preſented, the Patron muſt 
complain to the Archbiſhop ; and if he alſo 
refuſe, or delay, the Privy Council will 
grant Letters of Horning againſt the Bi- 


ja fore- ſbop, to receive the Perſoz preſented t; and, 


Par. 2. 


Act 1. 


the Patron may retain the vacant Stipends. 

9. Up on this Preſentation the Biſhop 
cauſes ſerve an Edict on nine Days, where- 
in all Perſons are, after Divine Service, ad- 

vertiſed to object why ſuch a Man ſhould 
not be admitted to the Benefice: And it 
none object, the Biſhop confers the Church 
and Benefice upon the Perſon preſented ; 
n 1 „ 
(d) The AQs of Parliament, which treat of the 
Power and Authority of Biſhops in Spirituals, 
or in the Government of the Church, are now 
ſo interpreted, that, in place of Biſhops, we 
read Presbyteries, wherethrough us devolutum, 
&c. which belonged to Biſhops, falls in the 
Hands of Presbyteries, and if they fail to ac- 
cept of, and admit a Perſon preſented, the Pa- 
«„ tron enters an Appeal to the Synod ; and it the 
Synod do not anſwer his ExpeGation, there's 2 


ſecond Appeal to the General Aſſembly, which 
never fails to give final Deciſion : Tho' of late, 


a Patron diſpleaſed with the Determination, 


appealed to the Lords Spiritual and .Temporal 
in Parliament aſſembled, and got the Sentenc® 
of our ſeveral Judicatories reverſed, _ 


during the Vacancy upon that Refuſal, 


; 
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and this is called a Collation- Alfter Tit. 5. 
which, the Biſhop cauſes enter him, who WWW 
is ſo collated, by cauſing give him the Bible 1 
and the Keys of the Church; and this is cal- — 
led Inſtitution: Preſentation gives only : 


jus ad rem, and Inſtitution,” jus in re, and 


is as a Seaſtn. 

10. Ir the Biſhop be Patron himſelf, he 
confers pleno jure; and the Preſentation 
and Col/ation are the ſame : Biſhops alſo 
have Menſal Churches, ſo called, becauſeMenſal 
they are de menſa Epiſcopi, being a part Churches 
of his Patrimony, in which he ſerves by 
his Vicars, and plants as Dioceſian Biſhop ; 
and it a Town or Paroch reſolve to make a 
ſecond Miniſter, when they are not Patrons, 
he is called a Stipendiary Miniſter ; (as are 
al! Miniſters who are preſented to modified 
Stipeads) and he is colluted and inſtituted 
alſo, but the Patron's Preſentation is ſuf- 
ticient in Prebendaries and other Benefices, 
which has not curam Animarum ; and that 
without the neceſſity of Collation, or In- 
ſtitutioy ; the Biſhop having no other In- 
tereſt in the Bene fices, but in ſo far as they 
concern the Cure of Souls. 

11, By Act of Parliament, all Mini- Miniſter's 
fters muſt have a competent Stipend, not stipends. 
below eight Chalder of Vital, or 800 
Merks, or above a 1000 Merks, or 10 
Chalder of Victual, (except there be juſt 4 K. I. vl. 
Reaſon to give leſs) F together with à Par. 22. 
Manſe and Glebe. But the Commiſſioners A& 3. 

C 4 for 
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Book J. Jer Plantation of Kirks, are not now pre- 
V eeiſely tied to theſe Proportions, but may 


Manſe. 


* K. J. VI. 
Par. 13. 


5J 
Act. 161. 


+ K.].VI. 
21. 
K. J. vI. 


Par. „ 


Act 48. 


modify either more or leſs, according as 


they we Canſe, * + + 
132. THe Man ſe, a manendo, is the 
Place where the Mzrniſter is to dwell; 


the Glebe, from Gleba terra, is a Piece of | 
Land for Corn and Fodder to his Beaſts : If 


there was a Manſe ot old belonging to 


the Parſon or Vicar, the Miniſter has 


Right to i: ; if there was none, the Pa- 
rochivers muſt build one, not exceeding 
Iooo lib. and not beneath 5o0 Merks *, 
at the ſight of the Br/hop of the Diccie, or 
ſuch Miniſters as he ſhall appoint, with 
two or three of the moſt diſcreet Men in 
the Paroch: As alſo, the Heritors are liable 
to repair the Manſe ; but the preſent H- 
cumbent is obliged to leave it in as good 
Condition as they gave it to him f. 
13. TAE Miniſters Glebe is to com- 


prehend four Acres of arable Land, or ſixteen 


Soums-graſs, where there is no arable Land, 
which 1s to be deſigned out of the Lands 
which belonged of old to Abbots, Priors, 
Biſhops, Friars, or any other Kirk-lands 
within w Pariſh *; with freedom of 
Foggage, Paſturage for a Horſe and two 
Cows, Fenel, Feal and Divot; which Glebes 
are to ve de ſigned by Miniſters named by 
the Biſhop, with the Advice of two of the 
oft honeſt and godly of the Pariſhoners, - 
5 . | 3 the 
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che Deſignation is to be ſigned by the De- Tit. 5. 


ſigners *. 


14. Ir a Biſhop or Miniſter be conſecra- K. J. VI. 


ted, tranſlated, or entered to his Benefice 
before Whitſunday, he has Right to the 
whole Years Fruits, becauſe, they are then 
preſumed to be fully ſown ; and if he be de- 
poſed or tranſported before Whitſunday, 
tor that ſame Reaſon he hath no Part of 
that Lear: But if he ſerve the Cure after 
IVhitſuaday, and be tranſported or depoſed 
before Michaelmas, he hath the halt of 
that Year's Stipend ; and if he ſerve till 
after Michaelmas, he hath the whole. So 
that the /egal Terms of Benefices are Whit- 
ſunday, at which Time the Sowing is ended; 
and Michaelmas, at which Time the Fruits 
are reaped (e). 

15, THE Relifs, Bairns, or neareſt of 
Kin, have likewiſe Right to the Annat 
after their Death, which was introduced 
by the Canon Law, and by a ſpecial Sta- 
tute with us, is declared to be half a lTear's 
Rent of the Benefice or Stipend, over and 
above what is due to the Defunct, for his 
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(e) Stipends, as other conſtant annual Du- 
ties, are payable Termly; and being Ali- 
mentary, are to be paid by Anticipation ; fo 
that Whitſunday's Portion ſatisfies the Miniſter 
for his Service, from that Term to Michaelmas, 
and the Michaelmas Portion pays from that 
Term to Whitſunday, 


42 Of Ecclefiaſtick Perſons. 


Book. I. Incumbancy * . So that it he ſurvive Mit- 
1 ſunday, they have the halt of that Year 
Par. bor his Incumbancy, and the other halt as 
Se. 3. Annat, and if he ſurvive Michaelmas, they 
AQ. 12. have the half of the next Year for his 
Annat. | 
16. THe Annat is equally divided be- 
twixt the Relict and the Children; and if 
the Defund have neither, it belongs to the 
neareſt of Kin; it needs no Confirmation, 
for it never belonged to the Defunct, be- 
ing a mere Gratuity beſtowed by the Lau 
for entertaining theſe, becauſe, it is preſum- 
ed, Miniſters have not much to leave them: 
And, for the ſame Reaſon, it is not affect- 
able by the Defunct's Creditors, nor can it 
be diſpoſed upon by himſelf to Strangers, 
either in his Teſtament or by Aſſigna- 
tion (J). | 
17. THERE is a Committee of Parlia- 
HighCom went always ſitting, called, The Commiſſion 
miſhov. or Plantation of Kirks, or Valuation of 
Teinds (conſiſting of a Select Number of 
ſo many of every Eſtate of Parliament ;) 
who have Power to modify and augment 
| Miniſters 


(F) The Annat is divided among the ſurvi- 
ving Wife and Children of the Defun&, extant 
at the Time of his Deceaſe ſecundum capita, and 
if the Reli& die before Payment, her Share 
goes to her Children, and failing ſuch, to her 
other neareſt in Kin; but the Wife and her Exe- 
cutors have no Intereſt in this Annat, except 
Me ſurvive her Husband, tho' it were but one 
Day, or one Hour, 
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Miniſters Stipends, and to unite and disjoin Tit. 5. 

Churches, &c. whoſe Decreers, becauſe WWW 

they are a Committee of Parliament, can- — | 

not be reduced by the Sæſſion, or any o- — 

ther inferior Judicature (g). meat. 29 
18. THE Primitive Chriſtians remitted 17 

the Cognition of all Caſcs that related to 1 

Religion, as the Matters of Divorce, Ba- '. | 

ſtardy, the Protection of dying Mens Eſtates, | 

to their Biſhops, or ſuch as they imployed 

under them, who were called Officials, and 

with us are called Commiſſars; and are 

called therefore Judices Chriſtianitatis : 

And they are therefore the only Judges in 

Divorce, becauſe it is the breach of a Vow : , 

And to Scandal; becauſe it is an Otfence | 

againlt Chriſtianity: And of all Matters 

referred to Oath, (if the {ame exceed not 

40 lib. Scots) becauſe that Power is con- 

tained in their Inſtructions, and that an 

Oath is a Religious Tie. 


Commiſ- ; 
ſars. | 


19. EVERY 


(g) In the place of this Commiſſion, the Lords 
of Council and Seſſion are, by 1. Q. A. A# 9. Par. 
In. 1707, authoriſed to cognoſce and judge in all ? 
Cauſes 12 to the Juriſdiction of the ſaid 3 
Commiſſion, conform to the Rules laid down in 
the ſeveral Acts of Parliament not repealed at 
the Time. Provided, the tranſporting Kirks, diſ- 
ning too large Pariſhes, or * and 
uilding new Kirks, be done with Conſent of 
the Heritors of three Parts of four, at leaft, 
of the Valuation of the Pariſh, whereof the 


Kirk is craved to be tranſported, &c, 
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Book I. 19. Every Biſhop has his Commiſſar, 
Wyo who has his Commiſſion from the Biſhop 
only; and this extends no further than 
the Conſtituent's Diocie. But the Arch- 
biſhop of St. Andrews has Power to Name 
tour Commiſſars, who are called the Com- 
miſſars of Edinburgh, becauſe they fit 
there, and they only are Judges to Divorce 
Commil- upon Adultery, and can only declare Mar- 
3 of E- riage null for Impotency; and to Baſtaray, 
inburoh, . 
when it has any Connexion with Adultery or 
Marriage: And they only may reduce the Sen- 
tences of all inferior Commiſſars *, though 
K. I. VI. the Lords of Seſſion may reduce even their 
Par. 26. Decreets and Sentences. They have Iuſtructi- 
Act 6. ons from the King, which are their Rule. 
And theſe are likewiſe recorded in the 
Books of Sederunt of Seſſica (g). 


11 


(g) The Four Commiſſars of Edinburgh, to 
whom the ſupreme Conſiſtorial Juriſdiction is 
committed, were, in Time of Epiſcopacy, no- 
minated by the two Primates, thus, The Arch- 


biſhop of St. Andrews, who is Primas Totins 


Scotiæ, nominated Two, and the Archbiſhop of 
Glaſeow, ſtyled Primas Scotie (leaving out Totius) 
named other Two; but ſince the aboliſhing of 
Epiſcopacy, the Sovereign names all the Com 
miſſaries in Scotland. 

Theſe Inſtructions are recorded by Vir- 
tue of an Act of Sederunt Feb. 20. 1666, and 
printed with other Acts prefixed to my Lord 
Stairs's firſt Volume of Deciſions, which ſee. 
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Of MARRIAGE. 13 


Having ſpoken ful'y of Perſons, as they are 
ceafidered in a legal Senſe ; we ſhall nov | | 
treat of Marriage, which is the chief » 
Thing that concerns Perſons, and their 
State in Lau. 


M ARRIAGE is defined to be the Mirriage 
Conjunction of Man and Wife, vow- 
1 to live inſeparabli together till Death. 
2. Br Conjunctiou, here, Conſent is under- 
ſtood; nam conſenſus, non coitus, facit Ma- 
trimoamum. 
3. Coxstnr is either, de jutzo, or 
de præſenti. Conſent de futuro is, a Pro- 
miſe to ſolemnixe the Marriage, which in 
Lad is called Sponſalia ; and this 1s not Sponſalia. 
Marriage; for either Party may reſile, re- 
bus integris, notwithſtanding of the inter- 
veening Promiſe, or Eſpouſals. Conſent de 
preſenti is that, in which Marriage does 
conſiſt ; and therefore it neceſſarily follows, | 
that none can marry, except theſe who are I 
capable to Conſent, and ſo Idiots, and furi- 
ous Perſons, durante furore, cannot marry; 
nor Infants, who have not attained the 
uſe of Reaſon: That is, when they 
are within the Tears of Pupiliarity, which 
18 
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Book I. is defined in Law to be 14 Years in Males, 


and 12 in Females, Niſi malitia ſuppleat 


atatem (a). 
4. Tun Lau, in Decency, requires the 
Conſent of Parents, chouga 4 Murriage 
wWith- 


(a) The Humaniſts make the Word Malitia, 
by 4 tranſlative Interpretation, to ſignify Saga- 
city, Wit, and Underſtanding to do ill; and in 
the Roman Law Malitioſus and Holiſus are Syno— 
nomous (See E. Stephen's Latin Lexicon.) Now, 
the having a Facnity to hurt by Forethought, 
imports a Stability and Firmneſs of the Organ 
on which the Mind operates, from which 


Sufficiency in the Body, the Canonifts preſume 


an Aptitude and Capacity to beget Children. 
Beſides, this Word Aalitia in C. 9. De Deſhonſa- 
tone imtuberum . And in C. ult. Ejuſd. is called 
Prudentia; and it is there ſaid, N:ff prodentic: 


ſupplet ætatem. In this Point the Civilinut form 


npon a certain Number of Years, when the 
Body is thought to acquire Stability, a Rule 
concerning the Judgment, and a Capacity to 
Conſent, one of the Requiſites to Marriage; 
whereas the Canoniſts, in a retrograd Way, judge 
of the Firmneſs of the Body in young People, 
and of their Capacity to procreate, by the 
Cunning and Wit of their Mind. This Cuſtom is 
obſerved in all the Popiſb Countries, and among 
ſome of the Foreign Proteſtants, who think it 
ſafer to commit to the Magiſtrate to judge of 
the Perſons, and of the Age fit for contracting 
Marriage: And in this Trial, they uſe the in- 


decent Obſervation and immodeſt Sighting of 


the Bodies of the Male and Female, expreſly 
prohibited by Fuftinian, L. 3. Cod. quando Tut: 


vel Carat: eſſe de ſin, In this Article we follow the 


Roman Law, and reject the Canons, 
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without it is valid, if the Perſons married Pit. 6. 
be capable of conſenting. LY 
5. BY our Law, none can marry who 
are nearer related than Coufin-germans, 
wiich is ſuitable to the Judicial Law of * Levit, 
Albſes *, and the ſame Degrees prohibi- chap 18. 
ted in Conſanguinity, are alſo forbidden in K. Ja. VI. 
Ajjuuity. | _ " 
6. MaRRIaGs, is either Regular and © * 
Soleinn, or Clandeſtine ; the regular Way Divilion 
of Marrying is, by having their Names pro- of Mar- 
claim'd in the Church, three ſeveral times, rige. 
which we call Proclamation of Bans, 4 ct 
without which, or a Diſpenſation from p,;. ., 
the Bi, the Marriage is called a Clau- Sell. 3. 
deſtine larriage 3 and the Parties are fine- Act 9. 
able for it, and both loſe their F Jos 3 CAL 
Mariti, and Jus Relicti, but the Marriage So : 
is {hl valid *; Cohabitation allo, or dwel- AQ 34. 
ling together, is preſum'd to be Mar- K. II 
riage f, if the Parties were repute Man Par. 6. 
and Wife, during their Lifetime, and ſo the =— 11 
Children are not Baſtards; though they pi 
Y Par. 2. 
cannot prove that their Parents were mar- Ad g. 
ried, unleſs it be clearly prov'd that they Sell. 3. 
were not married (b). 


7. FROM 


(b) Presbyteries are, in ſome neceſſary exigents, 
allowed to diſpenſe with Proclamation of Banns, 
Act 21. of Aſſembly, in Anno 1638. 

By Att 5. Aſſ. 1699, The Name and Deſigna- 
tion of the Perſons to be married, muſt be given 
up to'the Miniſter, and when proclaimed, the 
lame muſt be audibly expreſt, 


The. 


of Marriage. 


Book I. 7. From the conjugal Society atiſes the 
Wy Communion of moveable Goods betwixt 


Commu- 
nion of 


Goods. 


Man and Ne; but the Adminiſtration 
thereof, during the Marriage, is ſolely in 
the Husband; which reaches even to 
Alienation, and diſpoſing upon the Move- 
ables at his Pleaſurc, though they be not 
diſpon'd to him by her, (Marriage being 
a legal Aſignation as to this Effect) but he 
has no further Right to her Heritage, 
ſave that he has Right to the Rents ot it, 
and to adminiſtrate and manage it, 
during the Marriage, and this is called 
Jus Mariti, and is ſo inſeparable from 


tus Ma- the Quality of a Eusband, that he cannot, 


riti. 


by our Law, rencunce his Power of Admini- 
ſtration; ſo that they are both Domini by 
this Communion; but the Husband has 

during 


The Miniſter and Kirk-Seſhon,upon grave and 
weighty Conſiderations, are in uſe to diſpenſe 
with part of the Law, by proclaiming the Par- 
ties twice in one Day, and ſometimes thrice : 
They muſt be called by their Name and Sirname. 

The AQ 34. Parl. 1661, is renewed by Act 12. 

Parl. 1695, which diſcharges outed Miniſters to 
Marry or Baptiſe, and the Execution of both 
is given to any Procurator-Fiſcal, but now, by 
Act 10. Anne, the Epiſcopal Clergy may Marry 
and Baptiſe. 
Further, by Act 6. Parl. 1698, the Perſons ir- 
regularly married are obliged, under certain Pe- 
nalties therein expreſt, to declare, when required, 
the Name of the Celebrator, and of the Witneſſes, 
that the firſt may be ſeized and puniſhed, and 
the others fined in 10s Lib, for pious Uſes. 
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during the Marriage the Adminiſtration Tit. 6 
and Diſpoſal of the Goods in the Com 


munion: But a Stranger may effectually 
convey an Eſtate to a Wife, ſo as that it 
will never be ſubje& to the Husband's 
Adminiſtration (c). 

8. I nx: Husband is liable, during 


the Marriage, to pay her moveable 


Debts; but how ſoon the Marriage is 
diflolved, he is no further li-ble to pay 
her Debts, than in as far as he was a 
Gainer by her Eſtate, or that there was 
ſuch Diligences done againſt him, during 
the Marriage, that aflects his Eſtate, ei- 
ther heritable or moveable (d.) 
D 9. IF 
(c) The Jus Mariti is exerc'd in diverſe In- 
tances, by the Hnsband, as Head of the Wife, 
and as chief Ruler of the Family. Nov, tho" 
his Powers and Faculty in theſe Reſpects may be 
ſleeping, yet they can never die, or be extin- 
guiſh'd by Diſcharge or Renunciation, either 
before the Marriage, or during the ſtanding of 
it; for they're intrinſick and inherent in the 
(Jnality of a Husband, which, ſo long as alive, 
he can never ceaſe to be. Beſides, the F#s 
Mariti is manifeſted in Acts of Adminiſtration of 
the Wife's Eftate immoveable, and in the 
accountable Management of her Moveables, 
theſe the Husband may, by antenuprial Stipu- 
lations, either wholely paſs over to the Wife 
her ſelf, or to her Truſtee; or, he may limit or 
reſtrain them; but ſuch Portions made ſtante 
Matrimonio, and extrajudicially, would be re- 
vocable. 
(4) The Husband, while the Marriage exiſts, 
is paſſively liable to pay the whole _ 


Of Marriage. 
9. Ir the Wite conttact any Debt, or 


do any other Deed after the Proclama- 


tion of Baums, the Husband will not be 
thereby prejudg'd. 

10. THE: Husband is alſo oblig'd to 
Aliment his Wife, and it he refuſe, the 
Privy Council, or Lords of Seſſion will modify 
an Aliment to her out of her Husband's 
Means, ſuitable to his Quality, which 
they will alſo grant, ob ſavitiam, if he 
rreat her inhumanely (e). 

11. TEE Husband is Tutor and Cura— 
tor to his Wife, and therefore if ſhe had 

Tutors 


or moveable Debts contracted by his Wife be— 
fore Proclamation of their Marriage, tho' the 
Debt ſhould exceed the Eſtate he got with her, 
and even tho' ſhe had nothing, becauſe, gr 
ſequitur commodum, eum ſequi debet & inconnodui, 
i. e. He, who gets the benefit, ſhoald bear the 
Burcen ; yet he'll be looſed from this Obliga- 
tion, if, before Diſſolution of the Marriage, his 
Verion or Eſtate be not attach'd, the one by 
Impriſonment, and the other by Decreets 
of Furthcoming, or of Adjudication, Tf the 
Debt be principal Sums bearing - Annualrent, 
the Intereſt muſt be paid during the Marriage, 
by the ſame Rule as moveable Debts ; but the 
| Husband is not liable for the Principal, further 
than he is lucratus, i. e. hath got with his Wife 
more than a ſuitable Tocher, or more than 
what may ſerve to defray the Charge of living 
in a married State, and this Quota is in arbitrio 
of the ſupreme Judge, who is to confider all 
Circumſtances tanguam vir bonus, | 

(e) The Commiſſars of Edinburgh have Juriſ- 
diction, and are in uſe to modify Aliments. 


Cl! 
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Tutors or Curators formerly, their Power Tit. 6. 

is devolved over by the Law upon the | 

Husbaud ; and whatever Deeds ſhe does | 

without his Conſent are null, whether 1 

ſhe be Major or Minor, and when ſhe is 1 

cited, he muſt be cited for his Intereſt ; | 

and if ſhe marry during the Dependance 

of 2 Proceſs, the Husband mult be called 

by Letters of Supplement. 

12. Becauſe the ſole Adminiſtration, du- N 

ring the Marriage, belongs to the Huſ- : 

band; Law hath ſecured the Wife, that 

ſhe cannot oblige her ſelf when ſhe is 

cloathed with a Husband, albeit with his 

Conſent ; and therefore all Bands and 

Obligations granted by a Wife, ſtante Ma- 

trimonio, are, ipſo jure, null; but if ſhe 

oblige her felt ad faddum preſiandum, ſhe 

will be liable, as if ſhe ſhould oblige 

her ſelf to infeft any Man in Lands pro- 

perly belonging to her ſelf ( f ). 


2 13. Du RING 


(F) The meerly perſonal Obligation of a mar- 
ried Woman for a Sum of Money due by bor- 
rowing, as the Price of Goods, tho' in rem 
verſam of the Husband, and verifyed by Writing, 
ſign'd either without, or with her Husband, 1s, 
quoad her and her Succeſſors, ipſo jure, null from 
the Beginning thereof, and for ever: And tho 
her Deeds which actually affect, and immediately 
touch her Eſtate, as Securities and Conveyances, 
either * or temporary, ſimple or con- 
ditional, will ſtand; yet it may be doubted, if 
a perſonal Obligation to grant ſuch Deeds will 
be an effectual and a good ſolid Ground of Ad- 
j*dication in Implement, 
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Book I. 1;3. Du RING the Marriage, all Doua- 


N 


Donatio- 
inter vi- 
rum & 


uxorem. 


tions made betwixt Husband and Wife are 
revocable at any Time in the Donor's 
Lite, (except in ſo far as they are ſuit- 
able Provifioas) leſt otherways they might 
ruin themſelves, through Love, Fear, or 
Importunity; and that either expreſiy, by 
revoking what is done (though they o- 
bliged themſelves not to revoke) or tacitly 
by diſponing to others, what was {© 
gifted (F.) 

14. ALL Rights made by a Wife to 
her Husband, orany third Party with his 
Conſent, and to his Behoof, are valid 
Rights; if they be ratitied by her before 2 
Judge, before whom ſhe is to declare with- 
out the Preſence of her Husband, that je 
was not compelled to do that Deed, and ſwear 
that ſhe ſhould never quarrel the ſame ; 
whereas, if they be not ratified, they may 
be quarrelled, as extorted vi &- metu, or 
may be revoked, as denatio inter Virum & 
Uxorem, which, the Rati fication before any 
Judge does abſolutely exclude, propter Re- 


ligicmem Sacramenti, the Ratification be- 


ing extra praſentiam mariti though ſhe was 


forced (g.) 15. MAN 


(F) The Expreſſion in the Text, At any Time 
of their Life, J have changed into, At any Time in 
the Donor's Life, 

(2) The Deeds of a Wife touching her Eſtate, 
made voluntarily, and freely, are valid, without 


judicial Ratification ; but becauſe the Wite's 
| Circum- 
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15. MARRIACOB is diſſolved, either by Tit. 6. 
Death, or Divorce; and it the Diſſolution, of WWW 


the Marriage be by Death, there is a Dit- 
terence, if the ſamen be within Year and 
Day of the Marriage, or thereafter : For it 
either the Husband or the Wife die within 
the Year, all Things done intuitu Matri- 
mouti, became void, and return to the 
{ume Condition they were in before the 
Marriage ; except there be a living Child 
procreate of the Marriage, who was heard 
50. 
3 16. IE 
Circumſtances within Doors, may differ, and 
be other than what they appear to be without, 
a judicial Ratification is convenient, becauſe 
Imbecillity is natural to Women, and Submit- 
hon to the Husband dutiful in a Wife, who, 
upon many Occaſions ſuffer perforce what they 
have no Inclination to: And ſeeing the Law 
preſumes, that Deeds manifeſtly prejudicial, 
have been involuntary; therefore, purſuant 
to the Favours beſtow'd on the Sex, and that 
the Conſtraints are Domeſtick ; upon the Wite's 
inſtructing her Complaint, even in a funt and 
imperfe&t Manner, ſhe will be redrefled. To 
avoid this Hazard, to which thoſe, who Bargain 
in Things belonging to a married Woman, ei- 
ther in Property, or in Liferent, are expos'd, 
The Law provides the judicial Ratification 
mentioned in the Text, which maintains the 
Conveyance, albeit the Wife had been forced to 
grant it, and that proptey religionem ſacraments. 
The Deciſion relative to this Section in the 
Appendix of Notes, ſubjoin'd to former Edi- 
tions, Feb. 15. 1678, Gordon againft Maxwell, 
ſeems to have in it more Subtility, than E- 


quity. 


54 Of Marriage. 
Book I. 16. Is the Marriage be diſſolved by 
Death after the Year expires, then the 

Wife ſurviving has Right ro a Third of 

the moveable Eſtate, it there be Children, 

and to the half if there be none, and this 

Jus Reli- js called jus Relictæ; and though this 
„Right does not hinder the Husband to 
give or diſpoſe upon his Moveables in his 

Life, yet he cannot do any Deed to defraud 

his Wife of this Right, the Fraud being 
palpable : She has alſo a Right to a Lije- 

rent of the Third of the Lands, wherein he 

died infeft, and this is called a IJ/idows 

Terce, Terce, and to any other Proviſions con- 
7 tained in her Contract of Marriage : And 
if ſhe be provided to any particular Pro- 

IX. C. II. viſion, ſhe is excluded from à Tercet; 
ry 3: Nam in hoc caſu proviſio hominis tollit provi- 

10.  fronem Legis, unleſs ner Terce be expreſſy 
para- Teſerved. A Wife has Right to her Para- 
pher- phernalia, excluſive both of the Husband's 
nalia. Dominium and Adminiſtration, by which 

is meant her wearing Cloaths and Jewels; 
13 and the Husband ſurviving, has Right to 
Sf Sr, the Tocher: And if he marry an Here- 
land. trix, he has Right to all her Lands after 
* Reg. her Death, during his own Lite, if there 
Ma. Iib. 2. be a Child of the Marriage who was 
C. 3. Leg. heard cry, and this is called, The Courteſie 


8. Burg. * | 
Gap. 44. of Scotland (bh). 


17. M a R- 


%) Before the Act 10. Par. 1681, a Wife pro- 


vided to a Dowry, or other pactional — 
| men 
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17. MARRIAGE may be either de- Tit. 6. 
ciared to have been null ab initio, for Im 


potency, Contingency of Blood, or that ei- 
ther Party ſtands married; or elſe it may 
be diſſolred for Adultery. The Cogni- 
tion of all which belongs to the Commil- 
ſars of Edinburgh privatively, or for wil- 
ful Deſertion, to be purſued by an Action 
for non adherence, either before the Commiſ- 
ſars of Edinburgh, or aay inferior Commiſ- 
far, to whole Juriſdiction the Parties are 
liable, after malicious diverting for four 
Years, they being thereupon (after due 
Admonition to adhere, and Citation for 
that effect) excommunicated ; which Sen- 
rence being pronounced, is a ſufficient 


Cauſe of Divorce f: In which Caſes the * K. J. v7. 
Purſuer muſt give his Oath, that the Pro- Par. 4. 


ceſs is not carried on by Colluſion; and A 


atter a Decreet of Divorce is obtained in 
either Caſe, the Party innocent may mar- 
ry; but the Party that is guilty, cannot, 
and beſides, loſes all the Benefit that they 


could expect by the Marriage (i). 
D 4 ; f & 


ment, had moreover Right to a Terce of 


Lands, Cc. which is a legal Proviſion, unleſs 


ſhe was, by her Marriage Contract, ſecluded 
from it; but ſince that Act, a Wife ſettled in a 
Jointure hath no Claim to a Terce, unleſs it be 
—_ ſo ſtipulated. 

() If the Wife be guilty, the Husband is 


freed from all pactional or legal Proviſions for 


a Jointure made to the Wife, in caſe of — 
ure 


& 15. 
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Book 1. 


2 


Minors. 


Definiti- 


Of Minors, and their 
Survivance, and moreover he retains the Toche:, 
and all Eftares he got during the Marriage, 


Jure Mariti, or other ways. On the other Hand, 


if the Husband is guilty, the Wife immediately 


enters to the Poſſeſſion of her Liferent pro- 
vided to her after the Deceaſe of her Husband, 
who, in this caſe of Divorce, is in Conſtruction 


of Law, and in Reſpe& to her, Civily dead: 


Beſides, ſhe may ſeek back her Tocher, if it has 


been paid ; or retain it, if not paid. 


| 


I” — ———— — — — 


. VU. 
Of Minors, and their Tutors and Curators. 


I HILST Perſons are within Twenty 


one Tears, the Law preſumes them 
to want that Firmneſs of Judgment, which 
is requiſite for the exact Management 


of their Affairs; and during that Time, 
they are called Minors, by a general Term; 


though properly, ſuch only are called Mi- 


nora, who are paſt Pupillarity, which laſts 


in Males till Fourteen, and 1n Females till 
Twelve. 


2. Turo may be defined, a Power 


on of Tu- and Faculty to govern the Eſtates and Per- 


tory. 


Jons of Pupils; and the Law gives Tutors 
and Curators for the Management of their 


Afairs (a). =: 
: | 3. THERE 


(4) It is the common Saying or Brocard of the 
Civilians, Tutor datur Perſonæ, Curator Rei. 
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3. TurRE are three Kinds of Tutors, Tit. 7. 
viz, Tutor nominate, Tutor of Law, and Tu- WWW 
tor dative. Tutor aominate (who 1s like- —_— | 
wile called Tutor Teſtamentar) is he, who OED | 
is left Tutor by the Father in his Teſtament, Teſta- 
or any other Myrit, and he is not obliged mentar. 
to find Caution, or give his Oath, De fideli 
aiminiſtratione ; becauſe, it is preſumed, 
tic Patent hath choſen a ſufficient Per- 
BE: 

4. THe Father only can name Tutors; 
but, it the Mother, or even a Stranger, 
give or diſpone any Thing to a Child, they 
may name a Tutor to manage what they 
give; but, if there be no Tutor nominate, 
or, it he accepts not, then there is Place 
for a Tutor of Lau, who is ſo called, becauſe Tutor of 
he ſucceeds by Law, and generally, the Law. 
neareſt Agnate, (for ſo we call ſuch as are 
related by the Father) who is to ſucceed to 
the Minor, being paſt Twenty five Tears, 
and would be Heir ro him, is his“ Tutor * K. I III. 
in Law : He takes a Brief out of the Par. 7. 
Chancel/ary, and ſerves himſelf before any Act 32. 
Judge, to whom it is directed, and the 
Tutor of Law muſt find Caution before he 
adminiſt: ate. 

5. Ir he do not ſerve within a Tear after 
the Time he might have ſerved, then any 
Perſon may give in a Signature to the Ex- 
chequer, and he gets a Gift under the Pri- 
vy Seal, of being Tutor dative, and finds Tutor da- 
Caution, acted in the Books of Exchequer : . 
| = - But 


——— = — 
20 Tas 
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Book I. 


SYS, 


Curators. 
* Q. Mary 
. 
Act 35. 


Of Minors, and their 


But, of old, they found Caution in the Com- 
miſſar's Books : This Tutor, and he oniy, 


is obliged ro make Faith, De fldeli admi- 


niſtratione (b). 

6. Ir there be moe Tutors than one, the 
major Part mult all conſent ; but the Py- 
pil needs not ſubſcribe with his Tutors, 
though a Minor mult ſubſcribe with his 
Curators : But, if there be a Tutor, ſiae 9:5 
non, he mult always be one of the Maua- 


gers and Conſenters. 


7. AFTER the Years of Pupillarity, there 
muſt be a Summons raiſed at the Pupil's 
Inſtance, ſummoning ſome of the Father”; 
Side, and ſome of the Mother's Side, upon 
nine Days Warning, to appear betore any 
Fudge ; and, ar the Day, the Minor gives 
in a Lift of thoſe he intends to chooſe to 
be his Curators, and thoſe who accept, 
mult ſubſcribe the Acceptation, and they 
muſt find Caution de Fideli *; upon al! 
which, the Clerk extracts an Act, which 
is called, An Aci of Curatory : Tlere uſes 

to 


() At paſſing this Signature, a Summons exe- 
cuted againſt two of the neareſt in Kin on the 
Father's Side, and againft as many on the Mo- 
ther's Side, cited to thar, or to ſome other Day 
paſt, is called, to the End they may be heard, 
on what they have to ſay, againſt the Perſon to 
whom the Gift is to be granted, without which, 
Citation, or Conſent under the Hands of the 
ſaid neareſt in Kin, to be expreſt in the Gift of 
Tutory, the Signature is nuli, by Way of 
Exception. A# 2, Parl, 1672. ads the End- 
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o be ſometimes Curators, fine quibus non, Tic. 7. 
and the major Part with theſe are ſtill a 
Quorum, except the Minor, in his particu- 

lar Election, hath appointed otherwiſe ; 

for the Quorum is in the Minor's Power, 

and the 44 bears how many ſhall be a 

Quorum (c). 

8. THERE are theſe Differences betwixt Diffe- 
Jutors and Curators, that Tutor datur Per- rence be- 
ſouæ, Curator Rei; a Tutor acts and ſubſcribes *'** * 
tor his Pupil, a Curator with him; but e 
both muſt make [zventary of all the Pupil's ; 
Eſtate, before they adminiſtrate, with Con- 

{ent of the neareſt of Kin on both Sides; 

and, it they negle& to make Inventary, Inventa- 
they will get no Expences allowed them ry. 
during their Adminiſtration, and may be 
removed from their Offices, as ſuſpe& * ; K. C. II. 
neither have Salaries : And both are liable — oy 
to compt, but not till their Office expire, as Ac 2. 
both have Action againſt their Minors, for 

what they profitably expended during their 
Adminiſtration, which is called Actio tutelæ 
contraria. : 1 BR 

9. Ir the Minor have Curators, and do 
any Thing without their Conſent to his 

| Preju- 

(c) This Summons at the Inſtance of the Mi- 
nor, muſt be executed againſt two of the nigheſt 
in Kin on the Father's Side, and againſt as ma- 
ny on the Mother's Side, citing them to com- 
pear before the Minor's Judge Ordinary and 
Competent, to object, and ſhew Cauſe, why any 


of the Perſons to be named, ought not to be 
authoriſed, 


60 Of Minors, and their 


Book I. Prejudice; (tor he may make his Condi- 1 
WY tion better without them, but not worſe, | ere 
the Advantage being evident and without || nis 
Hazard) then that Act is ipſo Jure nul, J his 
that is to ſay, he necds not revoke ; bur, L 

if he have no Curators, then any Act, he I 
does to his own Prejudice, is valid; but tes 
he muſt reduce the ſame thus, viz. he Y wi 
muſt write a Revocation, ard ſubſcribe it pa 
before two Witneſſes, and regiſtrate it, and ob 
_ thereupon he mult raiſe and execute a Hin- er 
mons of Reduction of that Act, ex capite Mi- . 
noritatis, & læſionis, before he be 25 Lu Ci 
of Age, wherein he muſt make appear, he F, 


was both Minor, and was leſed; other— C 

wiſe the Lords will not repone him: al 
Though this Revocation be nor abſolutely ne 
neceſſary, yet the executiag of a Summons Vi 

before 25, is abſolutely neceſſary: And, g; 

though a Mizor ſwear not to revoke, yer } 

*Kc in this Oath is declared null by Law, and The | Ol 
—— Eliciter of it puniſhable and infamous“; 91 
Act 19. but, if he fraudulently circunroeen another, oh 
by ſaying he was Major, he will not be fe 
reſtored againſt his own Fraud. d 

io. A Tutor or Curator cannot purſuz 0 


his Pupil, till he has compted for his Intro- 


miſſions (d); tor it is preſumed he has his 8 
pils 


(d) By Ad 9. Parl. 1696. It is ordained, That 
all ſuch Actions of Compt and Reckoning, competent 
zo Minoys,againft their Tutors or Curators or competent 


to Curators againſt Minors, not purſued and inſiſted 1 
of 


= wa Wy 2 —1 
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+; Eftate in his own Hands, and, what- Tit. 7. 
erer Right he buys of what belong'd to. 


his Pupil, is preſum'd to be bought with 
his Pupil's Means ; and ſo the Advantage 
mult accreſce to the Pupil. 

11. So careful has our Law been to pro- 


tect Mimors, and to ſecure old Eſtates, that 


minor ion teaetur placitare ſuper hæreditate 


ateraa * ; that 1s to ſay, a Minor is not * Statut. à 
obliged to anſwer any Proceſs that may Will. c. 39. 


evict his Father's Heritage; but yet, if his 
Father's Right be quarrelled for his Father's 
Crimes or Delifs, as in the. Caſes of 
Falſhood, Forfeiture, or Recognition; thele 
Caſes arc excepted, and he is obliged to 
anſwer. Secundo, This Privilege extends 
not to Afi us concerning Marches, or Di- 
viſion of Lande. Tertio, It detends not a- 
gainſt the Superior, purſuing for his Caſu- 
ities. Quarto, Where the Minor's Right 1s 
only quarrel/'d, conſequentially, the chief Right 
quarrelled belonging to a Major, there is 
no Place for this Privilege. Quinto, It de- 
fends not in Caſes where the Heritage was 
deriv'd from Collaterals, ſuch as Brothers 
or Uncles. Sexto, It defends only where the 
Heritage 


for the Space of Ten Years, after Majority of the Mi- 
nor, or after his Deceaſe, in Caſe of his dying in Mi- 
nority, ſball preſcrive for ever : And all Actions of this 
Nature _— or competent to be yaiſed, ſhall preſcrive 
within Ten Tears aſter the Date of that Act, which 
is September 25th 1696. But it is thereby decla- 
red, That this Preſcription ſhall not run againſt Minors, 
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Of Miiors; and their 


Book I. Heritage deſcended even from the Father or 


| Rules. 


WY Grandfather, if they died in peaceable Poſ- 


ſeſſion, and if no Proceſs was intented a- 
gainſt them in their own Lijetime. Septim, 
It takes only Place, where the Futher was 
actuallh infeft ; but then it is accounted He- 
ritage, though it was cenqueſt by the Fu- 
ther (e). 

12. TRE Privilege of Minority is in 
ſome Caſes allowed to the Minor's Heir: 
Which are compriſed in theſe following 
1. It a Minor ſuccceds to a Minor, 
the Time of Reſtitution is regulated by his 
own Minority, and not by his Predeceſſors, 
2. If the Predeceſſor be Major, and intra 
quadriennium utile, Reſtitution is compe- 
tent during the Heir's Minority ; but he has 
no further of the anni utiles, than remained 
to the Defunf# the Time of his Deceaſe. 
3. If a Major ſucceed to a Minor, he has 
only quadriennium utile, after the Minors 
Deceaſe, or ſo much thereof, as was unex- 
pired at that Time. But this Privilege of 
Minority, as to the Expiring of the Legal 
of Appriſings, is ſpecial and ſingular ; Vide 


infra, Tit. Appriſ. and Adjud. (V). 


13. M1iNnNoRITY ends in both Men and 
Women, when they are 21 Tears of Age com- 
pleat; but after that, there are 4 Tears 
granted, wherein they may reduce what they 
did to their Leſion and Prejudice during 

| their 


[e] See June 23, 1625. Pringle againſt Ker, 
Lf] See Book II. Tit. 12. § 3, and 4. 
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their Minority ; and theſe Years are called Tit. 7. 
Anni utiles, or quadriennium utile. AW 
14. Ir a Man be an Udi, or Furious, he Idiotry or 
muſt be found to be ſo by an Iaqueſt, and Furioſity. 
thercatrer his neareſt of Kin may ſerve them- 
ſelves Tutors ; or the Exchequer may grant 
a Tutor dative, if they ſerve not; but the 
Tutor in Law will be preferred to that 
Tutor dative, offering to ſerve quandocunque, 
and it mult be proved to the Inqueſt, at 
the Time of the Service, that he is furious, 
and when he began to be ſo, and all Deeds 
done by him after that are null, not only 
irom the Date of the Service, but from the , Av 
Time that he was found to be Idiot, or p J. Vr. 
ENT. . 
Jiioiis. Act 18. 
15. Ir a Perſon be Prodigal or Spendthrift, Prodigals 
he interdifls himſelf, either voluntarily, and their 
nich is done by a Band, whereby he ob- Interdic* 
iges himſelf to do nothing without the 
Conſent of ſuch Friends, as he therein con- 
deſcends upon; and theſe are therefore 
called the Interdiftors ; and, if this Nar- 
rative be falſe, ſo that the Perſon is not 
improvident, as he relates in the Bond, 
this voluntar Interdiction will be reduced. 
Secundo, Iuterdiction proceeds upon a Pur- 
ſuit, at the Inſtance of the neareſt of Kin, 
againſt the Prodigal, whom the Lords will 
interdict, if they ſee Cauſe : Or, 3dly, 
Though there be no Purſuit, yet, if in ano- 
ther Proceſs they find he has been often, 
or is obnoxious to be cheated, they will in- 
| terdict 
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Book I, terdict him, ex proprio motu, and theſe two 
WV laſt are called Judicial Interdidtions; and 
no Interdiction laſts longer than the Levity 

and Prodigality which occaſioned it; but 

this requires alſo the Sentence of a Judge. 

16. Uron this voluntar Band, the Lords 

Vetters of of Seſſion grant Letters of Publication; ard 
Publiczti- after theſe Letters are publiſhed at the 
on. Marbet-Croſs of the Head-Burgh of the Mire, 
where the Per ſon interdidted dwells, and are 
+egiſtrated, the Perſon interdified can do 
nothing to the Prejudice of his heritubl: 
Eſtate, otherwiſe the Taterdifors may re- 

duce theſe Deeds, as done after the Publica- 

tion of the Iuterdiction; (for Interdictions 

extend only to Heritage) but yet the Per- 

ſon himſelf is {till liable to perſonal Execu- 

tion, even upon theſe Deeds done after In- 
terdiction (g). 17. A 

[z] Albeit, one duly interdidted can do na 

Deed, which directly toucheth his Land Eſtate, 

as the giving Diſpoſitions, Wadſets, Infefrments 

of Annualrent, or of Liferent, &c. yet he may 

grant perſonal Obligations, on which, in Form 

of Law, Execution and Diligence may be raited 

againſt his Perſon, and againſt his Moveables, 

as Arreſtments and Forthcomings : As alſo, upon 

his being denounced and regiſtred at the Horn, 

his Eſcheat ſingle, and Literent will fall; be- 

cauſe, the Gifts of ſuch become extinct, by che 
Deceaſe of the Rebel, and only extend to move- 

able Goods, and to Rents of Lands, upliftable 

by the Party interdicted, from which the Inter- 

dictors cannot debar him; unleſs, by the Tenor 

of the Bond of Interdiction, theſe Rents in 

whole, or in part, be allocated for ſpecial Ules, as 

for Aliment of the Family, or for Payment of Debt. 
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| 17. A Father is likewiſe in Law Admini- Tit. 7. 


ſtrator to his own Children; that is to ſay, 
js both, Tutor and Curator to them, if 


- - 
mini- 
ſtrator 


they fall to any Eſtate, during their Mi- in Law. 


nority; and if either Pupil or Minor have 
any Legal Action to proſecute, and want 
Tutors or Curators, the Lords, or any 
other Judge, before whom the Proceſs is 
depending, will, upon a Bill, authorize 
Curators, who ate therefore called Cura- 
TS NETS ©: 
18. Tutors and Curators are not Pro- 
prietors, but Adminiſtrators. ; therefore; 
they can only manage rationally, and do 
every Thing for che Utility of the Pupil, 
but even this Adminiſtration does not im- 
power them to ſell Lands, or to renounce 
any heritable Righr belonging to the Pu- 
pil, except for paying of Debt; in which 
Caſe, they muſt have a Decreet for their 
Warrant; nor. does it impower them to 
ſet Tacks for longer Time than their Of- 
fice laſts : Nor can any Tutor be auctor 
in rem ſuam, by authorizing the Pupil to 
do any Deed for his own Advantage, ſuch 
as, to become Principal or Cautioner for 
him to a Third Party (5). + | 
E. 19. ALL 


[}) To render a judicial Sale of a Pupil's 
Lands formal and firm, there's a Summons for 
that End, which hath its proper Stile raiſed be- 
fore the Lords of Seſſion, that it may be by 
tem found, it is neceſſary and profitable — 
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Book I. terdict him, ex proprio motu, and theſe two 
WAVY laſt are called Judicial Interdictions; and 
no Interdiction laſts longer than the Levi 


and Prodigality which occaſioned it; but 


this requires alſo the Sentence of a Judge, 


16. Uron this voluntar Band, the Lords 
Vetters of of Seſſion grant Letters of Publication; ard 
Publiczti- after theſe Letters are publiſhed at the 
on. Market-Crofs of the Head-Burgh of the Shire, 

where the Per ſoa interdicted dwells, and are 
regiſerated, the Perſon interditted can do 
nothing to the Prejudice of his heritubl: 
Eſtate, otherwiſe the Iuterdiclors may ie- 
duce the ſe Deeds, as done after the Publica- 
tion of the Iuterdiction; (for Interdictions 
extend only to Heritage) but yet the Per- 
ſon himſelf is ſtill liable to perſonal Execu- 
tion, even upon tlieſe Deeds done after In- 
terdliction (g). 17. A 
] Albeit, one duly interdided can do 0 
Deed, which directly toucheth his Land Eſtate, 
as the giving Diſpoſitions, Wadſets, Infetrments 
of Annualrent, or of Liferent, &c. yet he may 
grant perſonal Obligations, on which, in Form 
of Law, Execution and Diligence may be raiſed 
againſt his Perſon, and againſt his Moveables, 
as Arreſtments and Forthcomings : As alſo, upon 
his being denounced and regiftred at the Horn, 
his Eſcheat ſingle, and Literent will fall; be- 
cauſe, the Gifts of ſuch beccme extinct, by ihe 
Deceaſe of the Rebel, and only extend to move- 
able Goods, and to Rents of Lands, upliftable 
by the Party interdicted, from which the Inter- 
dictors cannot debar him; unleſs, by the Tenor 
of the Bond of Interdiction, theſe Rents in 
whole, or in part, be allocated for ſpecial Uſes, as 
for Aliment of the Family, or for Payment of Debt. 
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| 17. A Father is likewiſe in Law Admini- Tit. 7. 


ſtrator to his own Children; that is to ſay, 
js both. Tutor and Curator ro them, 1 
they fall to any Eſtate, during their Mi- 
nority; and if either Pupil or Minor have 
any Legal Action to proſecute, and want 
Tutors or Curators, the Lords, or any 
other Judge, before whom the Proceſs is 
depending, will, upon à Bill, authorize 
Curators, who are therefore called Cura- 
M . 7 
18. Tutors and Curators are not Pro- 
prietors, but Adminiſtrators; therefore; 
they can only manage rationally, and do 
every Thing for che Utility of the Pupil, 
but even this Adminiſtration does not im- 
power them to ſell Lands, or to renounce 
any heritable Right belonging to the Pu- 
pil, except for paying of Debt, in which 
Caſe, they muſt have a Decreet for their 
Warrant; nor does it impower them to 
ſet Tacks for longer Time than their Of- 
fice laſts: Nor can any Tutor be auctor 
in rem ſuam, by authorizing the Pupil to 
do any Deed for his own Advantage, ſuch 
as, to become Principal or Cautioner for 
him to a Third Party (h). 2. I 
19. ALL 


[5] To render a judicial Sale of. a Pupil's 
Lands formal and firm, there's a Summons for 
that End, which hath its proper Stile raiſed be- 
fore the Lords of Seſſion, that it may be by 
mem found, it is neceſſary and profitable = 
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19. ALL theſe Tutors, Curators and Ad- 
miniſtrators, or any who behave as ſuch, 
and who are called in our Law Pro-Tutors, 
are liablc to do exact Diligence; and there- 
fore, it any of their Pupil's Debitors be- 
come Bankrupr, or their Tenants break, 
they are liable in Solidum, ſo that the Pu- 


pil may purſue any one of the Tutors for 


the Negligence of all the reſt ; but he has 
his Relict againſt the reſt. 

20. THEY are likewiſe liable to pur 
the Minor's Rents out upon Annualrent 
within half a Year, or a Term, after they 
receive them, and to put out his Money 
upon Annualrent within a Year, both 
which Times arc allowed to get good De- 
bitors ; but, if his Bands bear Annual- 


rent, they are only obliged to take in theſe 
Annualrents once during their Office, and 


co 


the Pupil to ſell all his Lands, to the End the 
Price may be applied for paying Debt: In this 
Proceſs, they examine Witneſſes upon the 
Rental, and the Value of Lands ſold in that 
Shire, in which they ly; and the Lords, finding 
the Sale neceſſary, appoint a Day on which 
the Lands are expoſed to publick Roup, and 
are judged to belong to the higheſt Offerer ; (in 
the ſame Manner, as is practiſed in the Sale of 


a Bankrupt's Eſtate) tho' this Order is abſolutely 


required in the Caſe of Tutors, yet Minors with- 
out ſuch Precaution, may, with Conſent of their 


Curators, directly ſell their Lands to the beſt 
Advantage, 
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to turn them in a principal Sum, bearing Tit. 7. 


Annualrent (i). 


21, AFTER Tutors and Curators have 
once accepted, they cannot renounce ; but, 
it they miſcatry or ule ver ſe in their Ad- 
miniſtration, they may be removed by an 
Action, as ſuſpect Tutors (k). 
EY 2 22, Ip 
(i) For clearing further this Section, one muſt 
diſtinguiſh between Money Rent, and Victual 
Rent, and even in Money Rent there is a Dif- 
terence between Rent of Lands, and Annual- 
rent of Sums. 2. Between Rent due before the 
Tutor's entring to the Office, and that due during 
the Office. And, Laſtly, After the Expiration 
thereof. And, Frft, A Tutor after his Accepta- 
tion of the Office, muſt, within Year and Day, 
receive and gather in the whole Moneys, Rents, 
Annualrents, Price of Victual, and of other 
ſuch like periſhable Goods; and Debts being 
paid, he is to lend, upon Intereſt, what remains, 
after retaining a fuitable Aliment to the Pupil. 
2. During the Office, the Tutor is to uplift the 
Money Rent of his Pupil's Lands, and, within 
a Year after it falls due, to lend it upon Intereſt; 
and, if the Land Rent be paid in Victual, he 
has Year and Day after the Term of Payment, 
for making Money of it, after which it is to be 
lent, Sc. 3. Towards the ending of his Office, 
or after Expiration thereof, he 1s to gather in 
the whole Annualrents due frem the Beginning 
to the End of his Tutory, and thereof to make 
a principal Sum to be lent on Annualrent. If 
he neglect, or do nor ſufficient Diligence, &c. he 
himſelf is accomptable for the Annualrents. 

(&) A Tutor or Curator muſt continue in the 
Office, till it end, for he cannot ſconer be diſ- 
miſſed, otherwiſe than by Proceſs before the 
- Lords, wherein he complains, and ſhall prove 

that the Popil or Minor is become unmanageable. 


a. 4 
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Of Minors, and their 


22. It there be more Tutors or Curators, 


WY the Office, upon the Death of any of them, 


Slaver 


accreſces to the Survivors, except they be 
named jointly ; for then the firſt Nomi- 
nation is diffolved by the Death of any 
one of them, the Defunct not having 
truſted any one ; and for the ſame Reaſon, 
if a certain Number be declared a Quorum, 
the Nomination'fails; it ſo many die, as 
that this Number ſurvives not, nor does 
the Office accreſce to ſuch as ſurvive (J. 
23. Wx have little Uſe in Scotland, of 


and Patria what the [aftitutions of the Roman La: 
poteſtas, 


teach concerning Slavery, or Patria poteſtas ; 
for we, as Chriſtians, allow no Men to be 
made 


(1) Thus far our Author hath treated his 
Title according to the ſtanding Law in his 
Time: Bur, that the Reader may have a View 
of a very remarkable Addition; It is fit to know, 
That Curators now a Days, are either nom1- 
nated by a Father, or they're, of the old Kind, 
elected by a Minor after his Pupillarity. This 
Diviſion ariſes from A# Sth, Parl. 1696. By 
which it is ſtatuted, That a Father may, by any 
Deed in Liege Pouſtie, make Nomination of Per- 
fons he thinks fit te be Tutoys or Curatoys to his Chil- 
dren, during their Minority, containing Proviſion, that 
they, the Tutors or Curators, ſhall nat be liable for 
Omiſſions, but only for their actual Intromiſſions with 
the Eſtate deſtended from the Father; and that each 
of them ſhall be liable for himſelf only, and not in So- 
Iidum, or for others. And it is ordained accordinoly, 
and further declared, That Perſons named to be both 
Tutors and Curators, are free fo accept the one, and 
to decline the other: But, if the Condition of ſuch ſhall 
change, the Lords of Seſſion can oblige them eithey te 
fnd Caution, or to remove, See the Act. 
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made Slaves, that being contrary to the Tit. 7. 
Chriſtian Liberty: And the Fatherly Power, WNW 


or Patria poteſtas, has little Effect with us; 
for a Child in Family with his Father, ac- 
quires to himſelf, and not to his Father, 
as in the Civil Law (m). | 

E 3 THE 

(n) We have Houſes of Correction. See A# 74. 

Parl. 1579. A 268. Parl. 1597. A# 18. Parl. 1672. 
fc, We have quaſi Slaves, called among the Ro- 
mans, Iſcriptitii Glebæ, viz. Coalliers and Salters, A# 
11. Parl. 1606. Act 56. Parl. 1661. and others found 
in the Indev of the Acts of Parliament, under the 
Title of Beogars, Poor, Fagabonds, and the like: 
We have hired Servants, who are under a Kind 
of Compulſion, A# Sth, Parl. 1617. Ad 38. Parl. 
1661, A& 21. Parl. 1621. We have Apprentices 
ſubject to the Laws of the Burgh, and their re- 
ſpective Corporations, who, during the Time 
ſpecified in their Indentures, are under the Laſh 
of their Maſters and Miſtreſſes, and ſometime in 
a Condition worſe than that of an Hireling, and 
little better than that of a Slave. 

Parents can be compell'd to educate their Chil- 
dren according to their Ability, to put them to 
Trades; and the Children of Gentlemen not able 
to maintain themſelves, are intitled to demand from 
their Parents a Subſiſtance. As, on the other Hand, 
Children are bound to aliment their poor Parents. 

It a Child hath a ſeparate Stock, and carry on 
a Trade diftin& from his Father, tho* he get in 
the Family Diet and Lodging, yet the Gain is 
his own, and can't be touched by his Father, 
or his Creditors : It is other Ways, if the Son 
be either Apprentice or Journeyman to his Fa- 
ther, work on his Stuff, or be ſet to the Ma- 
nagement of his Father's Merchandice, or Trade ; 
albeit, he may, at the ſame Time have a Peculi- 
um, a2 Portion of Goods of his own, and pro- 
per to himſelf alone. 
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BOOK II. 


11 


Of the Diviſion of Rights, and the ſeve- 
ral Ways, by which @ Right may be 
acquired, | Is + 


EING to treat in the Second Book, 
1 of Things themſelves, to which we 


have Right, and how we come to 
have Right to them, it is fit to know. 


2. Thar Dominium or Property is the 


Porrer of uſing and diſponiag what is ours, ex- 
cept in ſo far, as we are reſtricted by Law er 


t 7” =... Dis — Hoe” a—_ MC 
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of Nights, Kc. 


Paſtion: And the Law deſigning the ge- Tir. x. 
neral Good, allows us not to uſe our own, WWW 


ſo as thereby cuiefly ro prejuage our Neigh- 
bour. Et in æmulati nem vicini. 

3. Tu Property of every Tning belongs 
to ſome Perſon, or Socicty, and cannot float 
in an Uncertainty : Nam dominium non po- 
teſt eſſe in pendenti. 


4. SOME Things do not fall under Com- Diviſion 
merce, and ſo we cannot acquire any Pro- of things, 


perty in them, ſuch as Things common, 
as the Ocean, (though our Kiag has Right 
to our narrow Seas, and to all the Shores.) 
Secundo, Things publick, which are com- 
mon only to a Nation or People ; as Rivers, 
Harbours, and the Right of Fiſhing in the ſaid 
Rivers. Tertio, Res nniverfitats, which 
are common only to a Corporation or City, 
as a Theater, or the Market-place, and the 
like Quarto, Things that are ſaid to be 
no Mans, but are Juris Divini, which 
are either Sacred, ſuch as the Bells :f Churches, 
for, though we have no Conſecration of 
Things ſince the Reformation, yet ſome 
Things have a Relative Holineſs and Sancti- 
ty, and ſo fall not under Commerce; that is 
to ſay, cannot be bought and ſold by Pri- 
vate Perſons, Quinto, Things that are 
called Sanctæ; o called, becauſe they 
are guarded from the Injuries of Men, by 
ſpecial Santtions, as the Walls of Cities, 
Perſons of Ambaſſadors, and Laws, Sex- 
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Book II. zo, Things Religious, ſuch as Church- 


V Nards (a). 3 

FJ. As to thoſe Things which fall with- 

Ways of in Commerce, we may acquire Right to 

— them, either by the Lau of Nature and Nu- 

'., rions, or by our Civil and Municipal Lat. 
Dominion or Property is acquired by the 
Law of Nations, either by our own Fut 
and Deed; or Secundo, by a Connection 
with, or Dependance upon Things belong- 
ing to us; the firſt by a general Term is 
called Occupation, and the laſt Acceſſion. 
r „ "2 Ween 


(a) The Civilians make about five CharaFerifticks 
of Things, they reckon not to belong to any 
* which they ſum up in the following Di- 
1. Cenſura, 2. Facto, 3. Natura, 4. Tempore, 5. Caſa. 

Res in nullius dicitur eſſe bonis, 5 

1. Things ſacred, religious, and dedicated to 
pious Uſes. 2. Things derelinquiſhed or thrown 
away by the Proprietor. 3. Wild Animals, and 
precious Stones, or the like, wav'd out of the 
Sea, and lying upon the Sbore. 4. Treaſures 
hidden in the Earth, or elſe-where. 5. The 
Eftate of one deceaſed, which no Body claims. 
Our Law reckons the firſt Sort not to be in 
Commerce, and the reſt to belong to the King, 
or to thoſe, who have got from him a Gift of 
cn. -| _— N 
Burial-Places, and Seats in the Church, are 
number d among Things religious, tho” they are 
commonly ſold. with ho and ſometimes a 
Burial-phace is reſerv'd by the Repreſentative of 
an ancient Family, Proprietors of the Lands 
fold, tho' the Per who reſerves, hath not a 
Fur of Ground in the Pariſh, IT > 
$0.4 ET 1s: $or bin GG +. 
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6. OccurarticN is the appropriating 
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and apprehending of thoſe Things, which for- 
merly belonged to none. And thus we ac- Oecupa- 


quire Property in wild Beaſts, of which we 
acquire a Right, how ſoon we apprehend 
them, or are in the Proſecution of them 
with Probability to apprehend them ; as 
alſo we retain a Right to them, whilſt they 
remain in our Poſſeſſion, and even after 
they have eſcaped, ' if they be yet recove- 
rable by us. Secundo, Property comes by 
Acceſſion ; as for Inſtance, a Houſe built 
upon, or Trees taking Root in our Ground, 
and che Product alſo of our Beaſts belongs 
to us, and Ground that grows to our 
Ground becomes inſenfibly ours, and is 
called Aluvio by the Civilians (b). And it 
is a general Rule in Law, that acceſſorium 
ſequitur naturam ſui principalis; and yet a 
Picture drawn by a great Maſter upon ano- 
ther Man's Sheet or Table, belongs to 
the Painter, and not to the Maſter of 
that whereon it is drawn; the Mean- 
neſs of the one ceding to the Excellency of 
o b 

7. THERE are many other ways of ac- 
quiring Right and Property, which may 
be referred either to Occupation or Acceſſion ; 
as if a Man ſhould make a Ship of my 
Wood, it would become the Maker's, and 
would not belong to me to whom the 


(6) Ground that grows inſenſibly to our Land. 


tion. 


Acceſſion 
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74 Of the Diviſion, 
Bock II. Wood belonged: And this is called 
Wo Specification, in which this is a general 
- "4 Rule, That if the Species can be reduced to 

the Matter is alſo Owner of the Species, or 
Thing made; As, if a Cup be made of ano- 
ther Man's Silver, the Cup bel ugs not to 
the Maker, but to the Owner of the Metal; 
becauſe, it can be reduced to the firſt 
maſs of Silver : But, if it cannot be re- 
duced, then the Species will undoubtedly 
belong to him that made it, and not to 
the Owner of the Matter; as Wine and 
Oyle made of another's Grapes and Olives, 
which belongs to the Maker, ſeeing Wine 
cannot be reduced to the Grapes of which 
1t was made. "mw 
8. PROPERTY is likewiſe acquired, 
when two or more Perſons mix together 
in one what formerly belonged to them 
ſeverally ; and if the Materials mixed be 
liquid, it is called by a ſpecial Name, 
_ Confuſion, as when ſeveral Perſons Wines 
ION, . 
are mixed and confounded together: But 
if the Particulars mixt be dry and ſolid, 
ſo as to retain their different Shapes and 
Commix- Forms, it is called Commixtion ; and in 
tion. both Caſes, if the Confuſion or Commixtion 
be by Conſent of the Owners, the Body 
or Thing reſulting from it, is common to 
them all; but if the Commixtion be by 
chance, then if the Materials cannot be 
ſeparated, the Thing is yet common; Ra 
When 


the rude Maſs of Matter, then the Owner of 


o 


of Rights, & c. 75 
when the Grain or Corns of two Perſons Tit. x; 
are mixed together by chance, here there WWW 
muſt neceſſarily be a Community, becauſe 
the Separation is impoſſible- But it two 
Flocks of Sheep belong {iig to different Per- 
ſons, ſhould by accident mix together, 
there would be no Community; but every 
Man would retain Right to his own Flock, | 
{ceing they can be diſtinctly known and f 
ſeparated, and theſe two ways of Acqui- | 
ſition are by Acceſſion. 
9. Taz laſt and moſt ordinary Way of Tradition 
acquiring of Property is by Tradition, 
which is defined a Delivery of Poſſeſſion by 
the true Owner, with a deſigu to transfer the 
Property to the Receiver; and this Tranſla- 
tion is made either by the real Delivery of 
the Thing it ſelt, as of a Horſe, a Cup, &c. 
or by a Symbolick Delivery. As, 1s the 
Delivery of a little Earth and Stone in place 
of the Land it ſelf : For, where the Thing 
cannot be truly delivered, the Law allows 
ſome Symbols or Marks of Tradition ; 
and ſo far is Tradition neceſſary to the 
acquiring of the Property in ſuch Caſes, 
that he who gets the laſt Right with the 
firlt Tradition, is {till preferr'd by our 
Law. | 

io. Ir he who was once Proprietar ; 
does willingly quit his Right and throw it 2cqui- 
away, (which the Civil Lau calls pro dere- per in. 
licto habere) the firſt finder acquires a new ventio- 
Right, per inventionem, or by finding * nem. 


1 
[ 
) 
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Book II. by which Way alſo Men acquire 
AMV Right to Treaſures, and to Jewels lying 


Preſcrip- 
tion, 


on the Shoar ; and generally to all Things 
that belonged formerly to no Man, or 
were thrown away by them: Bur it is 
a general Rule in our Law, That what be- 
longs to no Man, is underſtood to belong to the 
King. E 

11. PRESCRIPTION is a chief Way of 
acquiring Rights by the Civil Law; but 
becauſe that Title comprehends many 
Things, which cannot be here underſtood, 


J have treated of Preſcription amongſt the 


ways of loſing Rights, it being upon di- 
verſe Conſiderations, Modus acquirendi 6 


amittendi. 


Bona fi- 
des. 


12. Wx alſo acquire Right to the Fruits 
of thoſe Things which we poſſeſs, bona 


fide, if theſe Fruits were gathered in or 


uplifted, and conſumed by us, whilſt we 
thought we had a good Right to the 
Thing it felt(c): For though thereatter our 
Right was tound not to be good, yet the 
Law judged it unreaſonable, to make us 

ON Fe reſtore 


(c) Tho' the executing a Summons interrupts 
Preſcription, yet will it not put a Defender in 
mala fide, which according to the preſent 


Practick, will ſcarce begin when the Lible with 


the Purſuer's Titles are ſeen and returned by 


an Advocate for the Defender ; but Litiſcon- 


teſtation puts one in mala fide after the date of 
the Ac extracted. And even before that ſep 
0 


* 


C 
1 
5 
J 
) 


of Rights, &c. 


reſtore what we look d upon as our own, Tir. 2. 


when we ſpent it; and therefore when 
this bona fides ceaſeth, which may be ſeve- 
ral ways, eſpecially by intenting an Acti- 
on at the true Owner's Inſtance, we be- 
come anſwerable tor theſe Fruits; though 
thereafter they be percepti & conſumpti 


by us. 


of Procedure, a Defender who looſes an Arreft- 
ment raiſed upon the depending Proceſs, is ac- 
countable for the Rents arreſted, and uplifted 


by him. 


„ 


Of the Difference betwixt heritable and move- 
able Rights. 


AVING in the former Title clear- 
ed how we acquire Rights, we 

come now to the Diviſion of them. 
2. THE moſt comprehenſive Diviſion 
of Rights amongſt us, is that, whereby 
they are divided into heritable and move- 


able Rights. 


3. HERITABLE Rights, in a ſtri& Senſe, Heritable 
& move» 


able 
Rights. 


are only Lands; and all Sums of Money, 
and other Things, which can be moved 
from one Place to another, are moveable ; 
but that is only counted heritable in a 
legal Senſe, which belongs to the Heir, 

as 


— — 
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Annual- 
rent. 


Bands he- 
ritable 
and move 


able. 


Of the Difference betwixt 
as all other Things which fall to the Exe- 
cutor are moveable; and ſo Sums of Mo- 
ney, albeit, of their own Nature, they are 
moycable ; yet if they were lent for An- 
nualrent, they were of old reputed heri- 
table. | | a 5 5 
4. Fox underſtanding whereof, it is 
neceſſary to know, that albeit, by the Ca- 
non Law, all Annualrents were forbidden, 
as being contrary to the Nature of the 
Thing, (Money being barren of its own 
Nature ; ) yer the reformed Churches do 
generally allow it; nor were the Jew; 
prohibited to take Annualrent from Stran- 

ers. | 
, 5. BEFORE the Year 1641, all Bands 
and Sums bearing Annualrent were heri- 
table as to all Effects, ſo that the Execu- 
tor who is Hares in mobilibus, had no In- 


_ tereſt in, nor ſhare of ſuch Bands, but they 
| belonged intirely to the Heir: But that 


* K. Cat. 
Par. 1. 


Act 32. 


Parliament finding that the reſt of the 
Children, beſide the Heir, had no Provi- 
fion by our Law, except an equal ſhare in 
the Moveables; they therefore ordain'd, 
that all Bands for Sums of Money ſhould le 
moveable, and ſo belong. to the Executors ; 
except either the Executors were ſecluded, or 


the Debitor were expreſiy obliged to infeft the 


Creditor; which is likewiſe renewed ſince 
the King's Reſtauration “: For in theſc 
Caſes, it was clear, that by the Deſtina- 
tion of the Defun&, (which is the Tel. 
5 5 


oy. 


ws — — 
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Teſt in this Caſe) theſe Sums were to be Tit. 2. 
heritable; and yet all Sums bearing An- ww 
nualrent, are ſtill heritable, in ſo tar as 
concerns the Fisk, or the Relict; ſo that — 
if a Band bear Annualrent to this Day, — S 
the Fisk cannot claim any Right to it, as Relictum. 
falling under the Rebel's ſingle Eſcheat, 
(whereby when he becomes Rebel, all 

his Moveables fall to the King;) nor has 

the Relict any Right to a third of them, 

as ſhe has to a third of other Moveables, 

the Law having preſumed that Relicts 

will be {till ſufficiently ſecured by their 
Contracts; but whether the Sum be heri- 

table or moveable, all the bygone Annualrents, 

and generally all Hgones are moveable, as 

to all Intents and Purpoſes, and ſo fall to 
Executors, and to the Fisk, and to the 

Relict; becauſe bygone Reſts are looked 

on as Money lying by the Debitor, they 

being already payable, as all Obliga- 

tions bearing a tract of future Time be- 

longing to the Heir. | 

6. So far does the Law defer to the 

will of the Proprietar, in regulating whether 

a Sum ſhould be heritable or moveable ; 

(the Law thinking that every Man is beſt 

Judge how his Eſtate ſhould be beſtowed,) 

that if a Man deſtinate a Sum to be im- gums he- 
ployed upon Land or Annualrent, this ritable 
Deſtination will make it heritable, and to by De- 
belong to his Heir; or though the Sum ſtination. 
was originally ſecured by a moveable Band, 

| yet 


80 


Book II. yet it may become heritable, by the Credi- 
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urs taking a ſuperveening heritable Security 


for it, or by compriſing for his Security, 
But yet the Creditor's Deſigu is more to be 
conſidered than the ſupervenient Right, 
As for Inſtance, a Sum may be moveable 
ex ſua natura, and yet may be ſecured by 
an heritable Surety; as in the Caſe of 
bygone Annualrents, due upon Iafeftment 
of Annualrent, which are unqueſtionably 
moveable of their own Nature, and yet 
they are heritably ſecured ; and even. Exe- 
cutors may recover them by a real Action 
of Poinding of the Ground. And, if a 
Mad ſet bear a Proviſion, That notwithſtand- 
ng of Requiſition, the Wadſet ſhall ſtill ſubſiſt, 


the Requiſition will make theSum moveable, 


though it continue ſecured by the Infeft- 
ment; as alſo Sums ab initio heritable, may 
be ſecured by an acceſſory moveable Security, 
without altering their Nature; as for In- 
ſtance, if one take a Gift of ſingle Eſcheat 
for ſecuring himſelf in heritable Sums; 
this does not alter the Nature of the for- 


mer heritable Right. 


7. THovuGn a Sum be heritable, yet if 
the Creditor to whom it is due require his 
Money, either by a Charge or Requiſition, 
it becomes moveable; for the Law con- 
cludes in that Caſe, that the Creditor de- 
ſigns rather to have his Money, than ly- 
ing in the Debitor's Hands upon the for- 
mer Security; and if it were lying in Mo- 

| ne 
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EY 
Ir 


ney beſide him, it would be moveable ; Tit. 2. 


and a Requiſition to one of the Cautioners 
will make it moveable, as to the Principal 
and all the other Cautioners; But a 
Charge on a Band, wherein Executors are 
ſecluded, will not make the Sum move- 
able; for the Deſign of the Creditor is pre- 
ſumed to contiuue in favours of the Heir, till 
the Sum be paid, or the Band innovated : 
And for the ſame Reaſon, a Requiſition 
uſed by a Wite, who has an heritable Sum, 
that falls not under the Jus Mariti, will 
not make it moveable, ſince it is preſumed, 
ſhe deſigned only to get Payment; but not 
to give it to her Husband (a). 

8. Bur if the Creditor, who required 
his Money, take Annualrent for Terms 
due after that Requiſition, it is preſum'd, 
that he again altered his Inclination; and 
reſolved to have it heritable, and to con- 

tinue due by virtue of the firſt Security(b). 
9. T HouGn a Band be heritable, as 
bearing Annualtent, yet, before the Term 
of Payment, it is moveable as to all Per- 
ſons (c). | 
F 10. FROM 

(a) Yea actual Payment to the Wife will not 
alter the former Quality of the Sum, ſo long as 


the retains the Money in her own Cuſtody ; 


much more fo, if ſhe lend it on a Securiry like 
to the former, 


(5) I have added theſe Words, for Terms due 
(e) 4. e. Before the Term ſtipulated for paying 


Annualrent, which, when payable at two Terms, 


fometrme happens to come ſooner, than the 
Tecm for Payment of the Principal, 


— 
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Bock IT 10, FROM all which it is clear, that 
WY WV ſome Sums are moveable, as to the Execu- 
tor, but not as to the Fisk or Relic; and 

ſome may be moveable, as to the Debitcy 

and bis Executors, and vet may be heri— 

table as to the Creditor, and theſe repreſen- 

ting him; as for Inſtance, an Obliga— 

tion to imploy a Sum due by a moveable 

Band upon Laid or Annualrent for the 

Heirs of a Marriage, that Sum, as to 

the Creditor, would be heritable ; yet quad 

the Debitor, it would remain moveable (d). 


(d) If the Creditor be denounced and regiſtred 
to the Horn before the Term of Payment, the 
+ Principal, tho' bearing Annualrent from the 
Date of the Bond, falls under Eſcheat, and if 
the Creditor die before the Principal or An- 
nualrent is due, the Capital Sum is in jure Re- 
lite. And, in like manner, Tacks, which »re for 
Years to run, are in jure fiſci, while neither the 
Relict, nor the Executor of the Tackſman have 
benefit thereby. 


T.1 T. III. 
of the Conflitution of Heritable Rights, bj 
Charters and Seafins. 


[AVING treated in the former 
Chapter, of the Difference bet wixt 


heritahle and moveable Rights, it is now 4 


»- 


heritable Riohts, &c. 85 
to begin with heritable Rights, as the more Tit. 31 
Noble. 
2. Ou heritable Rights are regulated by Feudum 
the Feudal Law, by which, Feudum, which 
we call a Feu, was defined to be a free and 
gratuitous Right to Lands, made to one for Ser- 
vice to be performed by him: He who grants 
this Feu, is in our Law called the Superior; Superioi 
and he to whom it was granted, is called and Vaſ- 
the Vaſſal: The Superior's Right to the fal. 
Fee is called Dominium directum, and the Domini- 
Vaſſal's Right 1s called Dominium utile ; _— | 
and if that /afſal diſpone the Land to be . & 
holden of himſelf, then that other Perſon, © 
who receives that Feu, is called the Sub- 
vaſſal; whereas the Vaſſal, who granted 


the Feu, becomes the immediate Superior 


to this Sub- vaſſal, and the Vaſſal's Superior cuba t- 
becomes the Sab-vaſſal's mediate Superior, ſa. 
and is ſo called, becauſe there is another 
Superior inter jected betwixt him and the 
Sub-vaſſal. 

3. THE Superior diſpones ordinarily this 
Feu, to be holden of him by a Charter 
and Seaſin: The Charter is, in effect, the 
Diſpoſition of the Feu made by the Supe- 
rior to the Vaſſal; and when it is firſt 
granted Charter, it is called an Original 
Charter or Right; and when it is renewed, 
it is called a Right by Progreſs ; and pro- 
ceeds either upon Refiguation, when the 
Lands are reſigned in the Superzor's Hands, 


for new Jufeftment, either in favours of the 
F 2 Vaſſal 
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Book II. 22 himſelf, or of ſome third Party; or 
by Confirmation, when the Superior con- 


firms the Right formerly granted; and if 
it is to be holden from the Diſponer of 
the Superior, that is called 2 me, and is a 
publick Right, and is {till drawn back to 


the Date of the Right confirmed : But 


if the Confirmation be only of Rights to 
be holden of the Vaſſal, it is called de 
me, and is a baſe Right, the Effect of 
this Charter being to ſecure againſt For- 


faulture, or Recognition of the Superior, all 


Cauſe 

onerous 
and lu- 
crative. 


Diſpo- 
ſttine 


Clauſe. 


which are voluntar Rights; but if they 
be granted in Obedience to a Charge up- 
on Appriſing or Adjudication, they are 
neceſſar. 

4. Ir the Charter contains a Clauſe De 
Nowvodamus, then it has the Effect of an 
Original Right, and ſecures againſt all 
Caſualities due to the Superior. 

5. IN Charters, the firſt thing expreſſed 
is, for what Cauſe it was granted, and if 
it was granted for Love and Favour, our 
Law calls that a Lucrative Cauſe, or tor 
a Price and good Deeds; this we call a 
onerous Cauſe. 

6. TRE ſecond thing conſiderable in à 
Charter, is the diſpoſitive Clauſe which 
contains the Lands that are diſponed; 
and regularly, with us, the Charter will 
give Right to no Lands, but what are 
contained in this Clauſe, though they be 
enumerated in other places of the Char- 
ter, : 7. T 82 
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7. Taz third Clauſe is that, wherein Tit. 3. 
is expreſt the Way how the Lands are to. 
be holden of the Superior, and this 1s cal- 2 
led the Tenendas, from the firſt Word of““ 
the Clauſe. 

8. Tux, fourth Clayſe is that, which Redden- 
expreſſes what the Vaſſal is to pay to the do. 
Superior, and this Duty is called the Red- 
dendo, becauſe the Clauſe wheteby it is 
payable begins, Reddendo inde annuatim. 

9. TAE fifth Clauſe is the Clauſe of 2 
Warrandice, which is either Perſonal, or £1 a4 
Real; perſonal Warrandice is, when the Real. 
Author or Diſponer is bound perſonally, and 

is either ſimple Warrandice, which is only Simple 
from ſubſequent and future Deeds of the 3 
Granter ; and this Warrandice is implied 288 

in pure Donations. Or Secundo, War- Warran- 
randice from Fact and Deed; which is, dice from 
that the Granter hath not done, or ſhall not Fact and 
do any Deed prejudicial to the Right warran- Deed, 
ted Or Tertio, Warrandice is abſolute, Apſolute 
and that is, to WaAYTAUt againſt all Mortals : Warran- 
And in abſolute Marrandice, this is a Rule, dice. 
that an adequate onerous Cauſe preſumes (till 

abſolute Warrandice; but abſolute Wur- 

raudice in Aſſignations imports only, that the 

Debt is truly due, and not that the Debitor is 

ſolvent. | 

10. ALL Rights granted by the King 
are preſumed to be Donations, and im- 


port no Warrandice. 


F 2 11. REAL 
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11. REAL Warrandice is, when Infeft- 


ment of one Tenement is given in Security 
of another. 


Warran- 12. THE Effect of IParrandice 1s, that 


dice. 


Precept 
of Seaſin. 


Scaſin 


if the Thing warranted be taken away, 
there is competent to the Party, to whom the 
Warrandice is granted, an Action of E- 
vic lion. | 
13. As Warrandice infers Relief, ſo 
Excambion inters Regreſs ; that is to ſay, 
The Parry, from whom the excambed Lands 
are evicted, eicher by a Deed of the Ex- 
camber, or a Defect of the Right, has Re- 
greſs and Recourſe to the Lands which he 
excambed with the Lands which are e- 
vicled: And this ariſcs from the Nature 
of the Excambion without expreſs Paction, 
and is competent to, as well as againſt the 
ſingular Succeſſors of Excambers, and their 
Heirs. : | | | 
14. BECAUSH Tradition is requilite to 
the compleating of all Rights ; therefore 
the Charter contains a Command by the 
Supericr to his Baillie, to give actual 
State and Seaſin to the Vaſſal, or to 
his Attorney, by Tradition of Earth and 
Stone; and this is called the Precept of 
Seaſin, and upon it the Vaſlal, or ſome o- 
ther Perſon having a Procuratory from 
him, gets from the Baillie Earth and Stone 
delivered in preſence of a Notar and two 
Witneſſes, which Inſtrument is called 4 
Seaſin, And. if the Superior gives Seaſin 


heritable Rights, &c. 


himſelf, it is called a Seaſia propriis ma ni- Tic. 3 


bas; ſo that a formal Seaſin is the Iuſtru- WY 


ment of a N.tar, bearing the Delivery of 
Earth and Stine, or ſome other Symbols by 
the Superior, or his Baillie to the Vaſſal, or 
his Attozruey : The Tenor whercot is 
known and fixed, and now, by a late 
Statute, the Witneſſes muſt ſubſcribe the In- 
ſtrument *; and thus the Vuſſal ſtands 
infett in the Land by Charter and Sea- 
fin (a.) 

15. Tx1s Sealin being but the A er- 
nion of the Notar, proves not, except the 
Warrand of it, that is to ſay, the Pre- 
cept or Diſpoſition whereon it proceeded, 
be produced; but a Seaſin given by a Huſ- 
band to his Wife, or by a Superior to his 
Vaſſal, propriis manibus, (without a Pre- 
cept) is ſufficient (%, when the Competition 
is with the Grazter's own Heirs, or with no 
more emu Rights; and f when the Life- 
rent Proviſion is not exorbitant, and after 


F 4 Forty 


(a) Not only Feudals, but alſo Moveables, 
have, according to their ſeveral Kinds, Diverſity 
of Symbols, which Cuſtom hath appropriꝭ ted 
to them, and are known by Not»ries publick 
neceſſarily employ'd in getting Poſſeiſion, or in 
taking Seaſin. 

(b) A Seaſin propriis manibus muſt be admi- 
nicled, either by a ſeparate Oblig tion to grint 
the Infeftment, or by the Husband's, &c. ſign- 
ing before Witneſſes, the Notaries Inſtrument. 

T1 have added theſe Words, when the Liferent 
Proviſion. 7 


Nag 


| 
2 


88 Of the Conſtitution of 
Book II. Forty Years, there is no Neceſſity to 
produce either Precept of Seaſin, or 
T — I. Procuratory of Reſignation by a ſpecial 

AR 214. Statute f. 
| 16. THIS Seaſin muſt be regiſtrated 
* K.J.VI. within 60 Days, either in the general 
Par. 23. Regiſter at Edinburgh, or in the particular 
Al 16. Regiſter of the Shire, Stewartry, or Re- 
ality where the Land lyes *, elſe the 
Right will not be valid againſt a ſingu- 
lar Succeſſor; that is to ſay, if any 
other Perſon buy the Land, he will not be 
obliged to take notice of that Seaſin; 
but the Right anregiſtred (c) will ſtill 
be good againſt the Granter and his 
eirs. 

17. Ir Lands ly diſcontigue, every Tene- 
ment muſt have a ſpecial Seaſin, except 
they be united in one Tenement, and 
then one Seaſin ſerves for all; if there 
be a ſpecial Place expreſſed, where Sea- 
fin ſhould be taken; but if there be 
no Place expreſſed, then a Seaſin up- 
on any Part will be ſufficient for the 
whole Contiguous Tenements, (theſe being 
naturally united ; ) but will not be ſufficient 
for Lands lying diſcontigue: And one 
Seaſin will ſerve forall Tenements of one 
Kind; but where they are of ſeveral 
Kinds, as Lands, Mills, or holden of dif- 
ferent Superiors, or by a different _— 


(0) I have added Unregiftred, 
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of the ſame Superior, theſe (though Conti- Tit. 3. 
guous) will require ſeveral Seafins: The WW 


Symbols of Poſſeſſion being ditterent, for 
Lands paſs by the Tradition of Earth and 
Stone, and Mills by the Clap and Hap- 


per (d). | 


18. SOMETIMES Lands are erected pregion 
into a Barony, (the Nature of which is in a Ba- 
explained before, Tit. inferior Judges) and rony. 


whenſoever this is granted, Union is implied 
as the leſſer degree (e). 

19. ERECTION in a Barony can 
only be by the King, and is not com- 
municable by any Subaltern Rights, albeit 
the whole Barony be diſponed, though 
the Union may be thereby communicated. 

20. THIS Union can only be granted 
by the King, which he may grant, either 
originally, or by Confirmation ; and being 
ſo granted, 1t may be tranſmitted by the 
Receiver to a Sub-vaſſal; but if a part of 
the Lands united be diſponed, the whole 
Union is not diſſolved, but the Part diſ- 

| poned 
(d)The Diverſity of Tenements proceeds from 
their diſtant Lying; and tho*' they be contiguous, 
yet this Diverſity may come from the Holding, 
when there are ſeveral Superiors ; or tho' there 
is but one, if there be different Tenors, or dif- 
ferent Services in the Reddendo. 
Lands which are reckoned to be diverſa Tene- 
menta, if they hold of one Superior, may be 
united by the King, and conveyed down by 


Subaltern Infeftments, wherethrough the Seaſin 
of one ſerves for all. 3 


(e) See Book I. Tit. 3. $ 17: 
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Book II. poned only; and this Union, and all o- 
tler Privileges and Proviſions can only be 
granted in the Charter, but not in the 
Seaſin. | | 
21, REAL Rights, being thus eſtabliſh- 
ed by Charter and Seaſin, are not affected 
or burdened by Backbands, or other per- 
ſonal Declarations ; ſo that ſingular Suc- 
ceſſors are not obliged to take notice of 
them; bur till they are ſo compleated, 
ſuch Declarations (though perſonal) do 
affect them, and are valid againſt ſingular 
Succeſſors: But they affect perſonal Rights, 
ſuch as Bonds or Contracts, even though 
they be not intimated. 


—— «as mn > 


1— — 


. 


Of the ſeveral Kinds of Holding: 
151 HE firſt Diviſion of Fus, from the 
Diviſ 
of Feus, ſeveral Kinds of Holding, is, that 


ſome Lands hold Ward, ſome Feu, ſome 
Blench, and ſome Burgage. 

Ward. 2, Fo underſtanding Hard-holdings, 

it is fit to know, that, at firſt, all Fus were 
Rights granted by the Longobards, and the 
other Nirthern Nations, (when they con- 
quer'd /aly) to their own Soldiers, for Ser- 
vice to be done in the Wars ; and there- 
fore WWard-holding, which is the propereſt 
Holding, is called ſervitium militare ; * 

2 
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all Lands are therefore preſumed to hold Tit. 4. 
Maud, except another Holding be expreſs'd ; WWW 
and ſervitium debitum & conſuetum is in- | 
terpreted to be Murd- holding. 

3. Tre Advantages ariſing to the Su- 
perior, by the Speciality of this Holding, are, 
that the Superior has thereby the full 
Mails and Duties of the Ward: Lands, 
during the Years that his Male-Vaſal is 
Minor * ; tor the Feu being given origi- O. 
nally to the Vaſſal tor Military Service, it Par. z. 
returns to the Superior during Minority; Act 5. 
becauſe the Law preſumes, that the Mi- K. Ja. VT. 
nor is not able to ſerve his Superior in the AQ — 
Wars; but in Female Vaſſals, this Caſuali- 
ty laſts only till 14 Tears compleat; becauſe 
they may then marry Husbands, who may 
be able to ſetve the Superior, and this pro- 
perly is called the Caſuality of Wurd: For 
Marriage is due in other Holdings, as 
ſhall be cleared in the next Title. 

4. SOMETIMES the Superior is content 
to accept a liquid Qiota, or annual Preſta- 
tion, in place of the Mails aud Duties, that 
fall to him by the Wurd, and this Holding 
is called Taxt-waid Tue Marriage is al- 
ſo taxt in that Caſe to a particular Sum; 
but, though theſe Taxt-ward and Taxt- 
marriage Duties become debita Fundi, they 
being expreſs'd in the Reddendo ; yet, be- 
cauſe the Holding remains ſtill a Murd- 
holding, thereto:'e Lands holding Taxt- 
ward recognoſce, if they be diſponed with- 
nnn _ 
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Bock II. out Conſent of the Superior. When a Vaſal 
WY holds immediately Hard of the King, and 
a Sub-Vaſſal holds Ward of that Vaſſal, 
this is called Black Ward, or Ward upon 
Ward. 
Feu hold- 5. Fe u-HoLDING, is that, whereby 
ing. the Vuſſul is obliged to pay to the Supe- 
rior a Sum of Money yearly, in Name of 
Feu-duty, Nomine Feudi firme (a). 
6. T 11s Holding has ſome Reſemblance 
Emphy- with the | Emphyteofis | in the Roman Law, 
teoſis-. but it is not the ſame with it; for Em- 
phyteofis was a perpetual Location, contain- 
ing a Penſion, as the Hire which was 
granted, for improving and cultivating bar- 
ren Ground ; but our Feu-holding comes 
from the Frudal Law, (whereof there is 
no Veſtige in the Civil Law) and paſles 
; by Infeftment to Heirs. | 
Blench- 7. BLENCH-HOLDING is that, where- 
holding, by the Vaſſal is to pay an Eluſory Duty, 


merely for Acknowledgment, as a Penny, 


or a Pair of Gloves, nomine alba firmæ, and 
ordinarily it bears, fi petatur tantum. 

8. TES Blench Duties are not due, 

whether they be of a yearly Growth, or 

not, except they be required yearly by the 

E. J. VI. Superior; as for Inſtance, if the Blench 

_ 18. Duty be yearly Attendance at ſuch a Place, 

1+ or a Roſe yearly, the Superior can ſeek _— 

or 


(a) Viftual may, by a Reddendo, be a Feu- 


duty in part, or in whole, 


of Holdings. 


for his Blench Duties, except he required the Tit. 4. 
ſame within the Tear : But the Exchequer WWW 


now puts a Value upon every Blench Duty 
that can be eſtimated, ſuch as Gloves or 
Spurs, and exacts them for all bygone 

ears within Preſcription ; though they be 
not required yearly. 


9. BURGAGE-HOLDING is that Du- Burgage- 
ty, which Burghs Royal are obliged to pay holding. 


to the King, by the Charters, erecting them 
in a Burgh Royal, and in this the Burgh 1s 
the Vaſſal, and not the particular Burgeſſes z 
and the Bailiffs of the Burgh are the King's 


Bailiffs : Nor can Seaſin in Burgage Lands &. k. J. vl. 
be given by any other than the Baillie, and Par. 1. 
Town-Clerk *, if the Town have any, and Act 85. 


I 


they muſt be regiſtrated in the Town-Clerk s 
Books | (6): 

10. WuEN Lands are mortified (which 
we call ad manum mortuam) to Churches, 
Hoſpitals, or other pious Uſes; the So- 
cicty to which the Mortification is made, 
becomes Vaſſal, and the Reddendo being 
only Praces & Lachryma, and the Society 
never dying, the Superior loſes many Ca- 
ſualities of the Superioriry ; wherefore 
Lands cannot be mortified, without the 
Superior's Conſent (c). 

of & 

(5) See h. t. 3.8 16. 

(c) That the Revenue of the Crown may not 
be diminiſhed, the Barons of Exchequer have, 
ſince the Union, refuſed to paſs any Signatures 


of Lands holding of the Crown, in Favours of 
Societies, Incorporations, or Bodies politick. 


+ K. C. II. 


Of the Caſualities due 


94 
Book II. 
1 . V. 


Of the Caſualities due to the Superior. 


HE Feu being thus ſtated by the 
Superior 1n the Perſon of his Vaſſal, 
it will be fit in the next Place, to conſider, 


What Right the Superior retains, and what 


Right the Vaſal acquires by this Conſtitu- 
tion of the Feu. 
2. TAB Superior retains ſtill dominium 


 direflum in the Feu, and the Vaſſal has 
only dominium utile; and therefore, the 


Superior is ſtill infefr, as well as the Vaſ- 
ſal ; But the King needs not be infeft, for 
he is infeft Jure Coronæ, in all the Lands 
of Scotland; that is to ſay, his being King 
is equivalent to an Infeftment. | 

3. T xx Superior has different Advan- 


tages and Rights, according to the diffe- 


rent Manner of Holdings; and there are 
ſome Rights and Caſualities common to 
all Holdings. ! 

4. WARD-HOLDING gives the Su- 
perior a Right to the Mails and Duties of 
his Vaſſals Lands, during all the Years that 
his Vaſſal is Minor; and this is properly 
called the Caſuality of Ward; but the Su- 
perior or his Donatar are obliged to en- 
tertain the Heir Male, or Female Vaſſal un- 
der 14 Tears (a), if he have no other Feu or 

Blench 


| (a) I have added theſe Words Male, or Fe- 
male Vaſſal under 14 Years, ” 


to the Superior. 95 


Blench Lands, and to uphold the Houſe, Tit. 5. 

Paiks, Cc. in as good Condition as they \/WW 

found them; and muſt find Caution for p. AV. 

that Effect *. a 
5. Ir the Viſſul ſell or diſpone the x, Ja. v. 

larger (b) Half of his Hard- Lands to any, ex- Par. 4. 

cept his appearand Heir, who is alioqui ſuc- At 15. 

ceſſurus, without the Conſent of his Supe- 

rior, the whole Ward-Lands fall to the Recog- 

Superior for ever; and this we call“ Re- nition. 

cogaition, Which is introduced to puniſh * Staruta 

the Ingraritude of the Vaſſal, who ſhould Rob. 3. 

not have diſponed the Lands, which is pre-. 19. 

Jumed he got gratuitouſiy from the Superior, 

without his own Conſent; and to ſhun 

this, the YVaſſal in Wurd-Lands gets the 

Superior's Coufi, mation, before he takes In- 

feftment ; for, if he take Infeftment before 

he be confirmed, the Lands recognoſce, as 

ſaid is; ſince the Vaſſal ſhows ſufficiently 

his Ingratitude, by the very taking of the 

Infeftment. But, if the Seaſin be null in it 

ſelf (c), it infers no Recognition; becauſe, in 

__ Caſe, there is no Right tranſmit- 

red, 


6. AND 


() I have added the Word larger. 

(c) The Nullity our Author points at, muſt re- 
ſpect the Eſſentials, and intrinfick Parts of the 
Inftrument or Warrant of it, as, if the Precept 
mention not the Name and Deſignation of the 
Writer and Witneſſes, &c, Or, if the Inftru- 


meat proport not Tradition of the proper = 
O1Sy 
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Bock II. 6. AND, though the Vaſſal at firſt did 
WY MY not ſell the Half, without the Superior's 


Novoda- 
mus. 


Conſent; yet, it he thereafter ſell as much 


as will extend to more than the half of 


the Fru, the firſt Purchaſer will like- 
wiſe loſe his Right, if it was not con- 
firmed before he took Infeftment. And this 


holds, even where the Lands are but ad- 


ſet, though the Back-Tack-Duty does not 
extend to the equal half of the Value of the 
Lands, if the Lands vad ſet exceed the ma- 
jor Part of the T'enement : But Alienation 
of Teinds infers not this Caſuality ; be- 
cauſe Tithes are not Holden- ward. 

7. Nor only a Confirmation or Novo- 
damis, if it expreſs Recognition; but the 
Superior accepting Service, or purſuing 
for the Caſualities, or accepting Right 
from the Vaſlal poſterior to the Deeds in- 
ferring Recognition, are a paſling from the 
Recognition, becauſe they infer the Supe- 
rior's Acknowledgment of the Vaſſal's 
Right. And Inhibition raiſed and execu- 
ted before the Recognition be incurred, ſe- 


K. I. vii. cures againſt the ſame by a late Statute (d). 


Par. 1. 
Act 4. 


RRE COG 
bols, or be not ſign'd by two Witneſſes. For, 
as the Want of extrinſick Solemaities, as the 
not Regiſtration of the Inſtrument of Seaſin, 


within Sixty Days, does not wholly annul, for 


it will be of ſome Effect; as is ſaid in h. t. 3. 
I 16. So, in like Manner, it will operate Re- 
"ED Not only the $ ting Right t 
(4) Not only the Superior's granting Right to 
his Vaſlal ; but alſo 2 accepting from him a 

rea 
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8. RECOOGNITION takes Place in Tit. 5. 
Taxt-ward, as well as Simple-ward, bu 
in no other Manner of Holding, except the 
ſame be expreſſy provided in the Vaſſal's 
Charter: For Ward-holding is preſumed to 
be the only proper Feudal Right. 

9. Ir the Vaſſal denieth the Superior, Diſctaz 
he loſes his PFeu, and this is called Diſcla- mation. 
mation * ; but any probable Ground of Jg- *Statutz 


norance will take oft this Forfeiture, —_ . 
10. Ip the Vaſſal, Who holds IWard- Raw. rol 


Lands dies, having an Heir unmarried, whe- jeſt. lib. z. 
ther Minor, or Major, the Superior gets cap. 63. 
the Value of his Tocher, though he offer Par. 6._ 
him not a J/oman to be his Wife; but, if Act 9. 
the Superior offer him his Equal for a 

IWVife, and he refuſes to accept her, and 

marries any other Perſon; the Superior 

gets the Double of his Tocher, and one of 

theſe Caſualities is called the fingle Avail Avail of 
of the Marriage, and the other the double the Mar- 
Avail of the Marriage; but the Modi fea- 8e 
tion of this is referr'd to the Lords of Seſſion, 

who conſider ſtill what was the Vaſſal's 

free Rent, all Debts deduced, and the or- | 
dinary Modification of the ſingle Avail is Theſing/e 
about two Tears Rent of the Vaſſal's free — 
Eſtate, even though the Heir was Heretrix ; the Mar- 
and the double Avail is but a Year more, riage. 

G which - 
real Right on the Land, takes off the Effect of 
Recognition, provided theſe Rights be poſterior 
to the Deeds inferring Recognition ; and upon 
the Superior's Part be voluntary, 1. e. not in Obe- 
dience to a Charge of Horning, 
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Book II. which is three Tears free Rent And though 
WAY there were moe Heirs Portioners, there will 


only one Avail be due for them all. 

11. Tho UO this Caſuality of Mar- 
riage be [till due in all Mard-Holdings, yet 
they may be due by expreſs Paction in other 


Holdings; and chere are many in Scotland, 


who hold their Lands Feu, cum maritagio; 
and in both Caſes, the Marriage is debitum 
Fundi. 

12. T HO VO, as to the Caſuality of 
Ward, every Superior has Right to the 


Mard-Lands holding of himſelf, where the 


Vaſſal holds J/ard-Lands of moe Superi- 
ors ; yet the Caſuality of Marriage falls 
only to the eldeſt Superior, becauſe there 
cannot be more Tochers than one, and he 
is the eldeſt Superior, from whom the 


Vaſſal had the firſt Ei; but the King is 


ſtill preſumed ro be the eldeſt Superior, 
becauſe all Feus originally flowed from 
him. | 


13. Ir is thought, that the Reaſon why | 
this Caſuality is due, was, becauſe it was | 
not juſt that the Vaſſal ſhould bring in a | 
Stranger to be Miſtreſs of the Fru, without 


the Superior Conſent ; for elſe, he might 


choiſe a Wife out of a Famity that were 


an Enemy to the Superior ; but I rather 
think that both Ward and Marriage 
* 2 from an expreſs Paction bet wixt 

ing Malcom Kenmore and his Subjects, 


when he firſt feued out the whole Lands of 


Scotland, 
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Scotland, amongſt them; as is to be ſeen in Tit. 5; 
the firit of his Statutes, _ — 

14. T x ſpecial Duty ariſing to the Su- 1 

ky, he ilcol. 
perior in a Feu-holding is, that the Supe- cap. 1. 
rior gets a yearly Feu-duty paid to him; Feu-duty; 
and, it no Part of this Feu-duty be paid for 
two Years, then the Vaſlal loſes his Fru, 
ob non ſolutum Canonem ; for the Feu-duty 
is called Canon; and, if this Proviſion be 
expreſs'd in his Charter, he will not be al- 
lowed to purge this [rritancy, by offering 
the Bygones at the Bar; but, though this 
Provifion be not expreſs'd in the Charter, 
yer the Feu will be annulled for not Pay- 
ment of the Feu-duty, by an expreſs At 
of Parliament f; but the Vaſſal, in that f K. J-: VI. 
Caſe, will be allowed to purge at the Bar; Par. 15. 
and the Reaſon of this Difference is, be- AC 246. 
cauſe the expreſs Paction is thought a 
ſtronger Tie than the mere Statute (e). 

15. A Clauſe irritant, in our Law, ſigni- Clauſe ir- 
hes any Provifion, which makes a Penalty vitant. 
to be incurred, and the Obligation to be 
null tor the future; as, where the Superior 
gives out his Feu upon expreſs Condition, 
that, if the Feu-duty be not paid, the Fer 
ſhall be null and reducible, and a Clauſe re- Clauſe re- 
ſolutive is a Provifion, whereby the Con- ſolutive. 
tract to which it is affix'd, is for not Perfor- 
mance, declared to have been null from the 
Beginning. G 2 16. THe 

(e) I have chang'd three, to two Years, con- 
form to A 246. Parl. 1597. which ſee; and our 
Author's Obſeryations on it. 
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16. ThE Caſualties that are due by all 


the very Nature of the Fen, without any 
expreſs Pattion, are Nonentry, Relief, and 
Liſerent Eſcheat. 

17. NoNENTRY is a Caſuality, where- 
by the Superior has Right to the Mails 
and Duties of the Lands, when there is not 
a Vaſſal actually entered to the Lands, or, 


where the Vaſſal's Right is reduced after 


he is entered ; and the Reaſon why this 
is due to him, is, becauſe he having given 
out his Fru to his Vaſſal for Service, when 
there is no Vaſſal entered, the Law al- 


lows him to have Recourſe to his own 


Fru, that he may therewith provide him- 


ſelf a Vaſſal, who may ſerve him: But, 


though the full Rents of the Lands be due 
to the Superior, from the very Time that 
he cites his Vaſſal, to hear and ei found 
and declared, that the Lands arc i Non- 


entry; yet, before that Citation, ihe Supe- 


Retour'd 
Duty. 


rior gets only the retonred Duties; and the 
Reaſon of the Difference is, becauſe, after 
Citation,there 1s a greater Contempt than be- 
fore, and ſo is to be more ſeverelv puniſhed. 

18. Fo R underſtanding which retoured 
Duty, it is fit to know, that there was, of 
Old, a general Valuation of all the Lands of 
Scotland ; but thereafter, there was a new 
Valuation, the firſt whereof is called the 
old, and the ſecond the new Extent, and 
both are call'd the 7etour'd Duty, buy. 
they 
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they are expreſs'd in the Retour (or Return) Tit. 5. 
/ that is made to the Chaucellary, when an 
Heir is ſerved ; but both are very far be- 
low the Value to which Lands are now 
improved, though, in our Law, the neu Ex- 
tent be conſtructed to be the Value: But, 
it the Lands be not retoured, the Donatar 
to the NNozentry will have Right to the 
full Mails and Duties, even before Cita- 
tion: The old Extent is ſaid to be made 
| , rempore pacis, and the new Extent tempore 
| belli; and the moſt probable Reaſon of 
* theſe Terms is, that the firſt Valuation was 
very mean, being made in Time of Peace: 
But our Kings being engaged thereafter 
in War with the Ezgliſh, there was a new 
Valuation made much greater than the 
firſt, to augment the Revenue for Main- 
tenance of the Var: And therefore, the 
new Extent or Valuation is ſaid to be 
made tem pore belli. 
19. Bur, in an Irfeftment of Aunualrent, 
the whole Aanualrent is due, as weil be- 
fore Declarator, as after; becauſe the 
whole Annualrent is the retoured Duty, it 
being retoured, valere ſeipſum ; and that is 
called an Infeſtment of Aunualreat, when the 
L aſſal is not infeft in the Property of the par- Infeft- 
ticular Land:; but is iafeft in an yearly Au- ment of 
nuity of Money, to be paid out of the Lands; — 
as for Inſtance, if a Man ſhould be infeft in 
the: Sum of Five hundred Merks yearly, to 
be payable out of any particular Lands, 
G 3 being 
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Bock II. being worth 500 Merks yeaily, how foon 
n the Vaſſal, who had Right to the 500 


Merks dicd, the Superior would have 
Right to the whole Aunnalrent yearly, un- 
til the Heir of the Vaſlal be entered. Pide 
infra Tit. Redeemable Rights, $ Annual- 
rents (J. 

20. THERE is no Nynentry due in Bur- 
gage Lands; becauſe the Burgh it ſelt is 
Vaſſal, and never dies; and ſo therefore 
neither does the Burgh nor any private 
Burgeſs pay Nonentr), the Duty payable by 
the Burgeſſes, being only Watching and 
Warding : And yet their ſingle Eſcheats 
fall to the King. The Nuoxentry ſubſe— 
quent to the Hard, is of the Nature of the 
Ward; and, if the Superior or Donatar 
were in Poſſeſſion, they have Right to the 
full Mails and Duties, without any Decla- 
rator ; but in that Caſe, the Donatar's Right 
extends only to three Terms ſubſequent to the 
Ward, after which there is Place to a ſecond 


Donatar (g). 
1 21. WuE 


(f) This is alter'd. And by AF 40. P. July 1690. 
it is ftatuted, That in Time coming, Annualrents 
ſhall be retour d only to the Blench Duty, or other Du- 


ty contain'd in the Bond, or Infeftment of Annualrent ; 


and that no ſpecial Declarator ſhall, until Citation in 
the general Declarator, be ſuſtained furt ber than for 
theſe Duties. | 

See h. t. 8. 8 15. 

(2) I have t ken out the Words Liferent, as 
well as, in the former Editions, being diſagree- 
able to Law, and to what is ſet down in F 35. h. 
ſeems to have crept in by Miſtake, I 
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21. WHEN the Vaſlal enters, he pays Tit. 5. 
an Acknowledgment to the Superior, which WWW 
is called Relief ; becauſe *cis paid for re- Relief, 


lieving his Land out of the Superior's 
Hands. It is debitum fundi, and affects not 
only the Ground really, but the Vaſſal per- 
ſonalh, who takes out the Precept for in- 
fefting himſelf; though he never takes In- 
feftment thercupon. 

22. IHE Value of this Caſuality varies, 
according to the Nature of the Holding ; 
for in Bleach and Feu-holdings, it is only 
the Double of the Feu or Blench-duties; 
bur in Hard-holdings, it is the full Duty 
of the Land, if the Superior be in Poſſeſſi- 
on the Time of the Vaſſal's Entry; but, 
if the Superior was not in Poſſeſſzon, even 
though the Vaſſal was Minor, then the 
Superior gets only the retoured Duty; and 
it is fo tar from being preſumed, to be 
remitted by the Superior's entring his Vaſ- 
ſal, that it is {till exacted by the Exche- 
quer, though it be gifted with the other 
Caſualities. 


23. Fok underſtanding Liſerent Eſcheats, Liferent 


it is fit to know, that when any Man docs 
not pay a Debt, or perform a Deed con- 
form to his Obligation, his Obligation is re- 
giſtrated ; it it carry a Conſent to the Re- 
giſtration in the Body of it, or, if it do 
not, there muſt be a Sentence recovered, 
and upon that regiſtrated Mirit or Decreet 
(tor a regiſtrated Mit is a Decreet in the 

| + Con- 


Eſcheat. 


— — 
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Book IT. Conſtruction of Law) there will be Letters of 

WA Horning raiſed, and the Party will be char- 

ged ; and, if he pay not within the Days 

allowed by the Charge, he will be denounced 

Rebel, and put to the Hen, and from the 

very Date of the Denunciation, all his Move- 

ables fall to the King by a Caſuality. which 

Single is called fingle Eſcheat ; but now ſingle 

Eſcheat. Eſcheats fall likewiſe to Lords of Regalities, 

it the Perſons denounced live within a Rega- 

lity ; becauſe, the King uſes to gift all ſingle 

Eſcheats at the Erection : Bur, it they be not 

expreſly gifted, they remain with the King. 

24. UNDER the ſingle Eſcheat fall all 

Sums that are moveable quoad Fiſcum, and 

all bygone Annualrents, even of hericable 

Sums, and the bygone Rents of Lands, 

together with the Crop that is upon the 

Ground the Time of the Rebellion (h), and 

the Mails and Duties due at the Term, 
immediately ſubſequent to the Rebellion. 

25. Ie the Vaſlal continue Year and 

Day Rebel, without relaxing himſelf, (which 

Relaxation 1s expeded by Letters under the 

Reiaxati- King's Signet, expreſly ordaining him to be 

el relaxed from the Rebellion) then he is eſteem- 

ed as civilly dead; and conſequently not 

being able to ſerve the Superior, the Law 

gives the Superior the Mails and Duties of 

his Feu, during all the Days of the Vaſlal's 

(5 Add, yea, till Year and Day after Re- 

bellion, unleſs the Rents of Lands fall to 2 

Superior by Liferent Eſcheat, See § 28, h. 
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Life ; and this Caſuality is called Life- Tit. 5. 
rent Eſcheat : So that every Superior as 


well as the King, has Right to the Mails 


and Duties of the Lands holden of himſcif *, K. I.. V. 


if his Vaſſal was once inteft, and even! 
though he was not infeft, it he was ap- 
pearand Heir, and might have been in- 
tett, for his ly ing out ſhould not prejudge 
his Superior; but, if a Man have Right 
by Diſpoſition, whereupon no Infeft ment 
followed, the King only will have Right 
to his Liferent Eſcheat, ſince the fiagular 
Succeſſor not being yer infett by the Supe- 
rior, of whom he is to hold his Lands, 
that Superior cannot have Right, and con- 
fequently their Liferent talls to the King; 
and the Liferent of Miniſters, in ſo far, as 
concerns their Maxſes and Glebes, falls alſo 
to the King ; becauſe they require no In- 
feftment, and are not holden of any other 
Superior : But all heritable and Liferent 
Rights requiring no Infettment of their 
own Nature, ſuch as a Terce and Liferent- 
Tacks fall not to the King, and Liferent- 


Tacks fall to the Maſter of the Ground, (i) for * K. J. vi. 
the Liferent by Terce pertains to the Superior, Parl. 22, 


during the Liferenter's Lifetime“ (). 
26. THIS 


() In the End, I make and, for. 

(k) So ſoon as, a ſingular Succeſſor is infeft, the 
Superior is intitled to Caſualities ; and in Conſe- 
quence thereof, hath Right to the Liferent 
Eſcheat of his Vaſſal Rebel, at the Time of 
— unleſs the Charter have a Novodamus in- 
gro ed In It. 


Act 32. 


106 


Of the Caſualities due 


Book II. 26. THIS Liferent Eſcheat comprehends 


WAY only Rights, to which the Vaſſal himſelf 


had Right for his Lifetime, for elſe, it witl 
fall under fingle Eſcheat, (fingle Eſcheats 
comprehending every Thing that 1s not a 
Liferent Eſcheat) and therefore, it the Su- 
perior having Right to the /aſal's Liferent 
Eſcbeat, become Rebel himſelf, the YVaſſal's 
Liferent Eſcheat will fall under the Spei- 
or's fingle E ſcheat, for the Superior had not 
Right to thoſe Mails and Duties, during 
all the Days of his own Lifetime; aud ſo 
it could not fall under his Liferent : And 
the like does, for the ſame Reaſon hold 
in all ſuch, as have Aſſignations to Liſe- 
reats, Or to Liferent Eſcheats, or to Tacks 
for any definite Number of Years, few or 
many. 

27. THE Superior has alſo Right to the 
S$ub-vaſſal's Liferent Eſcheat, which falls 
after the Vaſſal's Denunciation; for, by 


the Denunciation of the immediate Vaſſal, 


the Superior comes in his Place, and fo has 
Right to the Sub-vaſlal's Liferent : But, 


if the Sub-vaſſal be firſt denounced, his Life- 


rent falls under the Vaſlal's ſingle Eſcheat. 

28. The Liferent Eſcheat falls by the 
Rebellion, that is to ſay, by the Denunci- 
ation ; and the Year and Day is given only 
to the Rebel to relax himſelf ; ſo that, if 
he relax not within that Time, his Life- 
rent will Fall from the Denunciation. 


29. IN 
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29. IN Competitions betwixt the Supe- Tir. 5. 
ior or the Donatar, and the Rebel's Cre- = 
ditors, theſe Rules are obſerved in our De- 
ciſions: Firſt, As to ſingle Eſcheuts, (which 
muſt be treated here tor their Conti! gency, 
with Liferent Eſcheats, thougn fingle Eſcheats 
fall not to the King, as Superior, but as King.) 

30. No legal Diligence, nor voluntat 
Rights, for Payment of any Debt con- 
tracted after Rebellion, will prejudge the 
King or his Donatar,; ſince otherwiſe a Re- 
bel at the Horn mignt fraudulently contract 
Debt to evacuate the Eſchear. 

31.240, Ix a lawful Creditor, tor a Debt pri- 
or to the Rebellion, compleat his Diligence, 
(%) or, upon Arreſtment, obtain Forthcoming 

before Declarator, he will be preferred to 
the Donatar. | 

32. 3tio, No voluntar Aſſignation, (though 
for a Debt prior to the Rebellion) it granted 
after Rebellion, and compleated by Int 
mation before Declarator, will be preferred 
to the Donatar; but actual Payment will 
be preferred, if the Debt was prior to the 
Rebellion, and the Payment obtained be- 
fore Declarator (m). As to Liferent Eſcheats, 
the Rules in Competitions run thus. 

33. PR Tuo, Though the Debt was 
prior to the Denunciation,no voluntar In- 

feftment 


(1) I have added, or, upon Arreſtment obtain 
Forthcoming. i 


(N Delivery of Goods for Security, or in Sa- 
tisfaction, is the ſame with actual Payment. 
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Book II. fefrment will prejudge the Superior; 
except the Rebel was obliged prior to the 

Rebellion, to grant that Infeftment, and 
that the Infeftment it ſelf was expired 
within Lear and Day of the Dcnunci- 
ation. | 

34. SECUNDO Though legal Dili- 
youu be more favourable than voluntar 

ights, becauſe there is leſs Colluſion, 
yet no legal Diligence will be preferred to 
the Superior, except it was led for a Debt 

ior to the Denunciation, and was com- 
pleated by Inſeftment or Charge, or that a 
Signature was preſented to the Exchequer 
(which in Lands holding of the King, 
is equivalent to a Charge, ſince the King 
cannot be charged) within Lear and Day 
thereof; albeit the ſaid legal Diligence 
was deduced after the Denunciation. 

35. THOUGH this be the Courſe in 
Competitions, quoad Liferent Eſcheats; Þ| 
yet actual Payment made to, or Diligences 
done by Creditors for Payment of Debts, 
Prior to the Rebellion, or the Commiſſion 
of Crimes, will be preferred to the Do- 
natar; it theſe Rights or Diligences 
be compleated before Declarator, which 
we owe rather to the Benignity of our 
Kings, than to the Nature of theſe 
Rights, ſince there is jus quaſitum Fiſco, 
by the Denunciation. | 

36. LIFPERENT Eſcheats are proper to 
all kinds of Holding, except Burgage and 

| QLt1- 
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Mortification ; for the Vaſſal being a S Tir. 5. 
ciety or Incorporation, dies not, and ſo can, 
have no Liferent Eſcheat ; and albeit the 
Adminiſtrators were denounced for. Debts 
due by the Incorporation, yet that is ſtill 
preſumed to be their Negligence, which 
ought not to prejudge the Society. 

37. Fox compleating this Caſuality; 
a general Declarator mult be raiſed at the 
Superior or Donatar's inſtance, to hear 
and ſee it found and declared, that the 
Vaſſal was orderly denounced Rebel, and 
has continued at the Horn Year and 
Day: And in Competitions betwixt Do- 
natars, the laſt Gift, if firſt declared, will 
be preferred. | 

38. Ir the Gift be taken to the behoof 
of the Rebel, it is null; and it is preſum'd 
to be to his Behoot, it he or his Family 
be ſuffered to ſtay in Poſſeſſion; or if the 
Gift be procured by the Rebel's Means. 

39. Ir is obſervable in Temporary Ca- 
ſualities, ſuch as Ward, Nonentry, and 
in all Conſolidatious of the Property, with 
the Superiority, ſuch as Recognitions, Baſtar- 
dies, Ultimus heres (u), the Feu returns to 

the 


() The King ſucceeding as Itimus heres, or 
to Baſtards, or his Donataries to pay Secundum 
vires hereditatis, the whole Debts, either real or 
perſonal, due by the Defunct; but neither 
Terce, nor Courteſy affect Lands recognoſced, 
becauſe of Difference between Feudal Delicts, and 
Feudal Rights, 


' 
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Book II. the Superior, burdened with all real Rights, 
to which he has conſented by Confirma- # 
tion, or otherwiſe: And with all theſe 
Rights which the Law hath eſtabliſhed, 
without either Paction or Party, or Con- 

ſent of Superior, ſuch as Terce and Cour- | 

teſy; and therefore ſuch Rights do in both 

Caſes defend againſt the Superior: But 

when the Lands return to the King by 
Fortaulture (o, His Majeſty is not obliged 

to acknowledge either Terce or Courteſy, 

or any other Right but what himſelt hath 
actually confirmed; and both the King 

and other Superiors have no more Right 

by Liferent Eſcheat than the Vaſſal him- |. 

ſelf had formerly, ſince they come only in | 


the Yaſjal's Place, who by his Rebellion is 
rendered incapable to ſerve the Superior. 

40. WHEN theſe Caſualities are gifted 
by the King, the Writ by which they |! 
are tranſmitted, is called a Signature, (as | 
all other Writs are which paſs his Mar- 
jeſty's Hand) and they are ſo called, be- | 
cauſe they are ſigned by him: And 
they muſt be written by Writers to thc 
Signet, and paſs the Signet. | 

41. Ir theſe Signatures contain only | 

| 


Temporary Caſualities, ſuch as Gifts of 
| Ward, 


(o) The Law with Reſpect to Forfanltures, is 
mitigated, by A# 33. Par. July 1690, whereby 
it is declared, That no Forfaulture ſhall prejudge the 
Tackſmen, Creditors, Superiors, F¹aſſalt, Heirs of Entail, 
Husbandi, or Wives of the Perſon forfeited. See the Att, 


to the Superior. 


Wurd, Marriage, Eſcheat, &c. or only a Tit: 5; 
Right to Moveables, ay Ley only the 


Privy Seal; tor what Right Subjects 
tranſmit by Aſſignations, his Majeſty 
tranſmits by the Privy Seal: But if the 
Right require a formal Diſpoſition, and to 
be compleated by Infeftment, it muſt be 
tranſmitted under the Great Seal, and the 
Signatures ought to expreſs what Seals 
they ſhould paſs. All great Offices and 
Commiſſions ro Judicatures ſhould like- 
wiſe pals the Great Seal; except it be o- 
therwiſe provided by Law, as Commiſ- 
ſions of Fufticiary, which by Act of Par- 
liament are allowed only to paſs the Quar- 
ter Seal. 

42. THIS Quarter Seal was originally 
invented for ſcaling Mits, which firſt 
paſſed the Great Seal, as Precepts of Seix- 
ing upon Charters paſt the Great Seal. And 
1s therefore called the Teſtimonial of the 
Great Seal, and the Shape of it is the fourth 
Part of the Great Seal, The Great Seal 
contains virtually the Privy Seal; and 
therefore, .though when a Man is for- 
feited, the Right of his Moveables 
ſhould be tranſmitted by a Right un- 
der the Privy Seal, and the Right of 
his Lands under the Great Seal; yet 
the Lords have found (p), that the =—_ 


(p) For Illuſtration of Sections 49, 41, 42. See 
Hopes Minor Practichs, Tit. 72521 
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Hook II. of the Moveables may be tranſmitted in 


the ſame Signature with the Lands, if the 


Moveables be therein expreſly diſponed 
and aſſigned. | 

43. THesE Seals were invented to be 
Checks upon ſuch as obtain'd Gifts from 
the King by Subreption or Obreption ; that 
is to ſay, by concealing what is True, or 
expreſſing what is Falſe : For even atter 
the Signature is paſs'd the King's Hand, 
it may be ſtopt in theſe Caſes. | 

44. T ne laſt Privilege ofthe Superior is, 


that he may force his Vaſſal to exhibit his Evi- 


aents, to the End he may know what is the 
Nature of the Holding, and in what he is 
liable to him as his Supericr, which pro- 


ceeds ordinarily by an Action of Improba- 


tion; whereby be will be forced to exhibit, 
and produce his Evidents, to ſhun the 
Hazard of the Certification in the Improba- 


11 


(p) In ancient Times, the Superior raiſed 


tion (p). 


Action of Exhibition of Charters, Infeftments, 


Ec. againſt the Vaſſal, that he might know 
the Tenor of the Feu. Of late, the Superi- 
ors begin to keep a Chartulary, but that not 
being Title of Action againſt Vaſſals for paying 
their Duties, I have known Bond taken, narra- 
ting the Tenor of the Charter, and concluding 
in an expreſs Obligation to perform the Redden- 
do. See Spotiſwood's Introduction to Styles. Pag. 
131. Our Author in his Obſervations on Act 9. 
Par. 1424, tells the ſeveral Ways patent to 


a Superior for getting ſight of his Vaſlal's 


Charter. 
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T1IT. VI. 


Of the Right which the Vaſſal acquires by 
getting the Feu. 


HE Vaſſal, by getting the Eu ſet- 
1 tled in his Perſon by Charter and 
Seafin, as ſa id is, has Right to all Houſes, 
Caltles, Towers, (but nor Fortalices) (a) 
Woods, and other T'hings that are above 
Ground of the Lands expreſly diſponed ; 
and to Coals, Lime-{tone, and other Things 
within Ground; and to whatever has been 
poſſeſſed as Part and Pertinent of the 
Lands paſt Memory ” Man: But there 

are 


(a) See Crais De Feudis, either in Latin, or 
the Engliſh Abridgment of it, Lib. 2 Dig. 8. A 
Fortalice, or Turris pinn. nta, ſo called, from Pinna 
a Pin, a fharp pointed Pale, ſet about a Tower, 
on the fide of a Bartiſan, or about the Foſſee 
or Ditch, for Defence of the Place: This 
Paleing, with other inward Accommodations 
for warlike Uſe, ſhew the original Deſign was 
to have it made a Fortreſs: Theſe Fortalices 
have, in proper Places of the Kingdom, fortified 
by Art or Nature, been built, either by the King 
himſelf, or by his Barons having his Warrant. 
They are of an higher Kind than either Towers 
or Caſtles, which are chiefly made for Lodging, 
and, upon Occaſion, may ſerve for Defence. All 
theſe Houſes are intey Regalia communicabilia, re- 
ſumable by the King, when needful. Steen ſays, 
Fortalice 1s a Caſtle, or properly an Houſe or 


Tower, having a Battlement, a Barmekin or 
Foukie abouy it. 


The VaſſaPs Right 

Book II. are ſome Things which paſs not under 
£ the general diſpoſitive Words, and require 
a ſpecial Diſpoſition, which belong to the 
King in an eminent Way, and are called 
Regalia, therefore Regalia (I), and are not preſum'd 
to 


(5) The Word Regalia ſignifies in general, theſe 
Things, Rights and Prerogatives competent to 
the King or Sovereign Prince, as ſuch, and 
which cannot be claim'd by a Subject as belong- 
ing to his private Right. Theſe things have 
been given to a Sovereign, to ſhew forth the 


Honour of his Royal Dignity, and to enable 


him to defray the Expence neceſſary in the 
Exerciſe of his Kingly Office. The Regalia are 
divided into Majora, or Larger; and Minora, or 
Leſſer. The greater are ſaid to be incommuni- 
cable, ſuch as, the Royal Badges of Honour, 
the Crown, the Scepter, &c. As alſo, his Prero- 
gative Royal, whereof ſome are ſet dowh in 
Book I. Tit. 3. $ 1. The leſſer or communicable 
Regalia, are the feuing of Lands not annexed 
to the Crown, and the communicating to well 
deferving Subjects the Emoluments and Caſu— 
alities falling from Time to Time ro him as 
King, or as Superior of Lands poſſeſt by the 
Subjects, For further Knowledge of this Mat- 
ter , ſee Feud. Lib. II. C. 56. Que ſunt Regalia. 
Craig. Feud. Lib. 1. Dig. 16. § 30, 31, Pag. 120, 
121. Mines and Minerals are in the Feudal Law 
called Argentariæ, ſee Craig in the above Dig. 
§ 24. Pag. 118. And for illuſtrating this Matter, 
read the Act cited in the Margine, with our Au- 
thor's Obſervations on it. Our Law, it ſeems, 
gives to the King all Mines, when, out of the 
Pound of the Mettal, three half Pennies of Sil- 
ver can be fin'd: And for underſtanding this 


Way of ſpeaking, common to all Mettaliſts, and { 


to 
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to have been diſponed by his Majeſty, or Tit. 6: 


any other Superior; except they were 


ſpecially mentioned; ſuch as are all Juriſ- 
dictions, Forreſts, Salmond-fiſhings, Trea- 
ſures hid within the Ground, and Gold, 
Silver, and fine Lead; for other Mines, 
ſuch as Iron, Copper, &c. belong to the 
Vaſtal *. 


K. J. I. 


2. Ir Lands be erected in a Barony Parl. 1. 


by the King, then, though the Lands ly A 


diſcontiguouſly, one Seaſin will ferve for 
them all; bccauſe a Barony implies an 
Union. 

3. Tris erecting them in a Barony 
will likewiſe carry a Right to Juriſdicti- 
ens, and Courts, Fortalices, Forreſts, hunting 
of Deer, and Ports, with their ſmall Cu- 
ſtoms granted by the King, for upholding 
theſe Ports, Mills, Salmond- fiſhings, &c. be- 


cauſe Baronia eſt nomen univerſitatis (c), and 
H 2 Poſſeſ- 


to have a Rule for judging the Fineneſs of Gold 
or Silver, ſee the ſame Dig. in Craig. § 19, 20. 
Pag. 116. And tho' theſe Mines belong to the 
Prince, yet they may be gifted, as they are 
frequently diſpoſed upon, but will not fall un- 
der a general Clauſe, | 3 

(c) Craig, Feud. Lib. 11. Dig. 8. 5 3. P. 185, ſays, 


That theſe Feudal Words, Lordſhip, Earldom, and 


Barony, have Juriſdiction and Dignity annexed 
to them, and that Baronia eſt nomen univerſitatis 
foe juriſdifionis, which, being generally expreſt, 
(one may think) comprehends Criminal, as well 


as Civil Juſtices But whatever Things may be 
granted 


I2, 


„ b 
Book II Poſſeſſion of any part of a Barony is re- 


WM: puted Poſſeſſion of the whole: But Mines 


I K. J. I. of Goldand Silver , Treaſures, and Goods 


Par. I, 


Act 12. 


Tack 


Conſequence of his Property. 


to Capital Juriſdiction; it would have been 


Neceſſity. 
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confiſcated, are not carried with the Ba- 
rony. | 

4. THE Heritor has alſo Power to ſet 
Tacks, remove and put in Tenants, as a 


5A Tack is a Location or Contract, where- 

by the Uſe of any Thing is ſet to the Tackſ- 
man for a certain Hire ; and in our Law it 
requires neceſſarily, that the Terms of 
the Entry, and the Iſh, mult be expreſs'd, 
that is to ſay, when it ſhould begin and 
end, and it muſt bear a particular Duty, 
elſe it is null; and if it be a valid Tack, 
that 


granted by the Word Barony, yet nevertheleſs, 
the King is ſuppoſed to reſerve tacitly to him- 
ſelf the Exerciſe of the Juriſdiftion within a Ba- 
rony, when the Good of the State requires it; 
and likewiſe, when he comes within the Barony, 
a Faculty to hunt in the Foriefts, and to catch 
Deer, Cc. 

The Writer of the Remarks ſubjoin'd to the 
former Editions of this Book ſaith, That the e- 
recting Lands in a Barony, carries not Right 


defireable, that he had given a Reaſon for 
ſuch a Poſition, For theſe Words Pit and Gal- 
lows, Which import Criminal Furiſdiction, and 
others ſpecified in the Habendas of Charters, 
are, as Craig ſays in his Treatiſe of Feus, Lib. 
11. Dig. 3. § 24. Pag. 150, 151. inſert more for 
Explanation, and out of Caution, than out of 
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that is to ſay, if Writ be adhibited, Tit. 6. 
(verbal Tacks being only valid for one WW 
Year) and the Thing ſet, the Contractors 
Names, Tack-duty, I and Entry, clearly 
therein expreſs'd, and clothed with Poſſeſ- 
lion, it will defend the poor Tackſman a- 
gainſt any Buyer *; which was introduced * K. J. II. 
ia favours of poor Tenants, for encouraging Par. 6, 
them to improve the Land (d): But it will Ac 17. 
not defend againſt a Superior of Ward- 
Lands, for the Ward, &c. though by Act of 
Parliament the Superior be obliged to con- 
tinue them in their Poſſeſſion till the next 
Term of Whitſunday f. + K. J. Iv. 
6. ALBEIT Tacks have not all the So- Par. z. 
lemnities aforeſaid; yet they are valid a- Act 26. 
gainſt the Granter, and his Heirs, 
7, TENANTS cannot aſſign their 
Packs, except they be Liferent Tecks, or 
that the Tack bear a Power to aſſign; 
but they may be compriſed or adjudged : 
And if the Maſter ſuffer the Tackiman to 
continue after the Tack is expired, he will 
be obliged to pay no more than he paid 
formerly during the Tack; and this is. . 
acitRe- 


called, in our Law, the benefit of a facit jocation 
H 3 Relo- 


(d) The Tenant, who is before the Iſh of his 
Tack removed by a Superior, or his Donatary 
of the 1 Ward or Non-entry, returns 
to the Poſſeſſion of the Tenement at the Term 
after the Vaſſal's Majority, or after the Lands are 
full, and continues to polleſs the compleat Time 
in his Tack, | 
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| Book II. Relocation, that is to ſay, both the Setter | 
and the Tackſman are preſumed to delign | 
5 to continue the Tack upon the former | 
Terms, till the Tenant be warned. ; 
| 8. Ir the Tack be granted to Sub- ® 
| Tenams (e), then the Tackſman may ſet a 
| Sub-tack, which will be as valid as the 
| principal Tack, if clothed with Poſſeſſion. 
| Rentals, , RENTALS are allo a kind of Tacks, 
| ( but more favourable and eaſy, becauſe ' 
| the Rentaler and his Predeceſſors have been 
| 335 a ancient 


(e) Read the firſt Line thus, 
i If rhe Tack be granted to one, his Heirs, ot 
| Sub-Tenants, 
(f) A Tack, in which the Time of Endurance 
| is not expreſſed, is iſo jure null, i. e. it will not 
produce Action againſt the Landlord for giving to 
| the Tackſman Poſſeſſion of the Tenement; bur it 
the Tenant attain Poſſeſſion, the Law gives to ſuch 
| Tacks the Effect of an Annual one. It is other ways 
| in a Rental, for when no Time is mentioned, 
anciently the Rental, if Church Lands, was 
| preſum'd to have been given during Life, and 
| of other Lands it was interpreted to be for one 
| Year. Craig de Feud. Lib. 11. Dig. 9. § 26. But 
he adds, whereas, it ſeems, a Rental hath in it | 
Something more than a Tack, the Lords of Sel- 
fion made this Mitigation, that a Rental indeh- 
nite as to Time, ſhould be eſteem'd, as if given 
for five Years, when, in former Times, ſeveral 
of our Lawyers judg'd ſuch a Rental of Lands 
lying within a Barony, lafted no longer than 
one Year ; others again drew it out tb the Life- 
time of the Rentaler ; which laſt, ſeems to be 
the Rule of preſent Praftick, See Stair's Inftit. i 
Lib, 11, Tit. 9. 8H 19. 8 , 
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aneient Puſſeſſors, and kiadly Tenauts; and Tit. 6, 
le pays a Graſum or Acknowledgment WWW 
at his Entry, and yet they laſt no longer 

than for a Year, if there be no Time ex- 
preſſed ; and if they be granted to a Man 

and his Heirs, they laſt only to the firſt 

Heir ; for elſe they behoved for ever to be- 

long to the Heirs, and ſo would want an 

Th; but no Tack is accounted a Rental, 

except it bein Writ, and the Writ bear 

the ſame. | 

10. RENTALS cannot be aſſigned, ex- 
except that Power be granted in the Ren- 
tal; and if the Rentaler aſſign, he loſes 
his Rental; though a Tackſman forteits 
not his Right by aſſigning it, the Aſigna- 
tion being only null. 

11. WHEN the Years of the Tack Remo- 
expire; or though their be no Tack, yet ving ſo- 
the Maſtercannot ſummarily remove his Te- lemn and 
nant or Poſſeſſor, except from liferented Lands, ſummar. 
(g and Houſes, or Towers, and Fortalices, 

| H 4 | and 


() The Landlord cannot ſummarily remove 
the Poſſeſſor, except from Houſes or Lands 
liferented and poſſeſſed without a written Tack, 
or from Towers and Fortalices, even tho' ſet 
43 in Tack. See Craig Lib. 11. Dig. 9. § 18, 19. Pag. 

199. When he hath Uſe for them, or when the 
Defence of the Country requires, in which Caſe, 

6 t He Tenant muſt be provided with a fit Houſe elſe- 
; where. Vicious or precarious Poſſeſſors, i. e. who 
poſſeſs by an od Right,or by Tolerance, 
may be remov'd ſummarily. Beſides theſe, there's 
4 


The V. 2ſſal's Right 


Book II. and vicious Poſſeſſors, whom he can remove 9 
a a Summons on fix Days; but, in all other 


Caſes, he muſt warn him Forty Days be- 
fore the Term of J/hitſunday, though the 
Term at which he were to remove by 
Paction, were Martinumaſs or Caadlemaſs ; 
which warning mult be executed, that is 
to ſay, intimated perſonally to the Tenant, 
and upon the Ground of the Lands, and at 
the Pariſh Kirk immediately atter Sermon ; 
in both which Places, Copies ot the War- 
ning are to be left? And if he then 
refuſes, he muſt be purſued to remove 
upon fix Days: And after this Citation, 
the Maſter will get againſt him wiolent 
Profits; that is to ſay, The double of the 
avail of the Tenement within Burgh, and the 
higheſt Advantages that the Heritor could 
OO ON es, Sons | * 


a Removing, called Extraordinary, by a Sum- 
mons raiſed at the Inſtance of a Landlord a- 
gainſt the Tackſman, for declaring the Tack 
void, through his ſuffering two Years Tack- 
duty to be unpaid, and for decerning him ta 
pay bygone Rent, and to find Caution for Pay- 
ment of what ſhall be due in Time coming, 
or otherwiſe to remove ſammarily. This Action 
is analogous to that at the Inſtance of a Su- 

erior againſt a Feu Vaſſal. See Lib. 11. Ti. 
$ 14. and Mackenzie's Obſervations thereon at the 
In this Caſe, there's no Warning previouſly 
requiſite, as in the above ſummar Removings, 
and the Lords of Seffion are the ſole Judges 
competent. See Preſident Falcaer's Deciſions, 
Numb. xiii, 729 
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have got, if the Tenant poſſeſſed Lands in Tit. 6. 
the Country ; nor will the Tenant be al- 8 
lowed to defend againſt this removing, till -,.. 


he find Caution to pay the violent Profits“. 
132. Taz Maſter has likewiſe a tacit 


Hypothick in the Fruits of the Ground (h), Taci 
which he ſets to his Tenant, in ſo far Pothick. 


as concerns a Year's Duty; that is to ſay, 
they are impignorated by the Law for that 
Year's Duty, and he will be preterred ei- 
ther to a Creditor who has done Dili- 
gence, or to a Stranger who has bought 
them ; though in a publick Market : And 
the Lands-lord, within Burgh, has a tacit 
Hypothick in all the Goods brought into 
his Houſe by his Tenant, which he may 
retain, ay and while he be paid of his Tear's 
Rent; which tacit Hypothick the Superior 
has alſo for his Feu-duty. 


A ©: 


(5) The tacit Hypothick in rural Tenements 
affects the Fruits of the Ground in the firſt 
place, and the Gonds on the Ground in the 
next, for which all Intrometters are liable; fo 
that a Landlord of a Tenement, either Rural 
or Urbane, may not only retain the Goods, but 
if they be taken over to the Grounds of another 
— may reclaim, or bring them back de 

cent.. 
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Of Tranſmiſſion of Rights by Confirmation, 
and of the Difference betwixt baſe aud 
public Infeftments. | 


T HE Fu being thus eſtabliſned in 
Ways of 


the Vaſſal's Perſon, the ſame may 


tranſmit · be tranſmitted, either to univerſal, or 
ting Feus. ſingular Succeſſors. The firſt is properly 


called Succeſſion, which ſhall be handled in 
the Third Book. Tranſmiſſion of Rights to 
ſingular Succeſſors, is voluntar, by Diſpoſition 
and Aſſigaation ; or neceſſar, by Apprifing and 
Adjudication ; and by Confiſcation, when they 
are forfaulted for Crimes, &c. 

2. Ir the Vaſſal ſells the Land (a), the 
Superior is not oblig'd to receive the Sub- 
vaſſal except he pleaſes, though the Char- 
ter bear to him and his Aſſigns; and if 
he receive him, there is, in Law, a Tears 
Rent due to the Superior, as an Acknow- 
ledgment for changing his Vaſſal. 

3. Lanps are diſponed, either to be 
holden of the Diſponer's Superior, my 

tnat 


(a) SeR. 2. Read thus, : 
If the Vaſſal ſells the Land, ,the Superior is 


not obliged to receive the Purchaſer, (except 
he pleaſe) tho' the Dedimus or Grant in the 


original Charter bear to the firſt Vaſſal, and to 
his Aſſigneys; but whenever he receives him. 


— — 


„ 
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that is called a publick Infeftment ; bacauſe Tic. 7. 
it is preſumed, it will be publickly known, WY 
being holden of the Superior; and It 1s like- Infeft- 9 
wiſe called an Iafeftment à me, becauſe 1 8 
the Diſponer gives to be holden 4 me, 

de Superiore meo And this Infeftment is 

null, —_ it be confirmed * by the Supe- — 


rior, which is done by a Charter of Coafir- At 7 


mation, wherein che Superior narrates vhe 
Vaſſal's Charter, and ſuojoins thereto his 
own Confirmation or Ratification of it; and 
the laſt Rigat being firit conftarmed, is 
ſtill preferred f. {AR forss 
4. SOMETIMES alſo the Vaſſal diſ- _ 
pones Lands co be holden of himſelf, and 
this is called a baſe Infeftment, and has Baſe In- 
been allowed by our Law, (contrary to feftment. 
the Principles of the Feudal Law) in Fa- 
vours of Creditors, who getting Right for 
Payment of their Debts, were unwilling 
to be at the Expences to get a Confirma- 
tion from the Superior; and this is called 
an Jafeftment de me, becauſe the Diſponer Inf. de me 
gives them tenendas de me, & ſucceſſoribus 
meis. 
5. Taurss baſe Inſeftments, being cloth- 
ed with Poſſeſſton, are as perfect and valid 
as a publick Infeftment ; for Poſſeſſion is to 
an Infeftment to be holden of the Diſponer, 
the ſame thing that Confirmation is to an 
Infeftment to be holden of the Superior ; 
and therefore, as in a Competition betwixt 
two Iafefiments of the ſame Lands, to be 
1 | | holden 
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Book II. holden of the S»perior, the firſt Confirmation 
WL would be preterred, it being a general 


Rule in Law, that amongſt Rights of e- 
qual Perfection, prior in tempore eft potior 
in jure; ſo it a baſe Infeftment be clothed 
with Poſſeſſion before the publick Infeft- 
ment be confirmed, the baſe Inſeſtment 
will be preferred, though it was granted 
after the publick Inſe/tment. 


Poſſeſſion 6. For the better underſtanding of 
Natural the Nature of baſe Infeftments, it is fit 
and Civil. to know, that Poſſeſſion is in Law Natural, 


or Civil. That is Natural Poſſeſſion, by 
whicha Man 1s naturally and corporally 
in Poſſeſſion, as by Labouring of the 
Ground ; becauſe ſometimes Men could 
not attain to the Natural Poſſeſſion tor 
compleating their Rights, theretore the 
Law was forced to allow another Poſſeſ- 
fon by the Mind, as that was by the Body, 
and this is called Civil Poſſeſſion ; becauſe 
It is allowed and introduced by the Civil 
Law, of which there are many Kinds in 
| Scotland : As, 

7. PRIMo, The obtaining Decreets for 
Mails and Duties, and even Citation upon 
an heritable Right, 

8. SECUNDo, Payment of Annualrent, 
by the Debitor to the Creditor, who has In- 
Jeftment of Annualrent. 

9. Txxr1io If a Man be infeft in 
Lands, and for Warrandice of theſe Lands 
be infeft in other Lands, Poſſeſſion of the 
+l Principal 


— feed WY} 
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Principal Lands is reputed, in the Conſtruction Tit. 7. 
of Law, Poſſeſſion of the Warrandice Lands. 


10. QUarTo, If a Woman be infeft 


by her Husband in a Liſerent, the Huſ- 


bands Poſſeſſion is accounted the Wite's 
Poſſe ſſion. 

I. Qu IN To. If a Man diſpone Lands 
reſerving his own Liferent, the Liferenter's 
Poſſeſſion is accounted the Fiar's Poſſeſ- 
ſion, and a baſe Infeftment is ſaid to be 
cloathed with Poſſeſſion; if he who is 
infeft hath attained either to Natural or 
Civil Poſſeſſion ; for the Law cannot pu- 
niſh a Man for not apprehending Poſ- 
ſeſſion, who could not apprehend it: And 


for the ſame Reaſon, if the Time of En- 


try was not come, he who is infeft by a 
baſe Infeftment, will be preferred in that 
Caſe, as it he were in Poſſeſſion. And the 
Reaſon of all this is, becauſe our Law 
conſidering that baſe Infeftments were 
clandeſtinely made betwixt confident and 
conjunct Perſons, to the ruin of /awfut 
Creditors who could not know the fame, 
there being then no Regiſter of Seafins ; 
it therefore declared all baſe Inſeftments to 
to be ſimulate, which were not clothed 
with Poſſeſſion; and therefore before the 
Term, at which he who got the baſe In- 


feftment could enter to the Poſſeſſion, there 


could be no Simulation or Fraud in no 
Party. And in this the Law conſiders 


much the Intereſt of lawful Creditors, by 
ſuſtain- 


N= 3E 
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Book II ſuſtaining that Kind of Poſſcſſion in their 
. Favours, which would not be ſuſtained 


in Favours of near Relativzs, or where 
there is no ozerous Cauſe: And thus a 
baſe Infeftmeut given by a Father to his 
own Son, will not be clothed with Poſſeſ- 
fion by the Reſervation of the Father's Liſe- 
rent, though the Reſervation of the Father's 
Liferent would clothe a baſe Inſeſtment 
granted by him to a lawful Creditor; and 
the Husband's Poſſeſſion is accounted the 
Wite's Poſſeſſion, in ſo far as concerns her 
printipal Jointure; but nor in ſo far as con- 
cerns her additional Jointure, in a Competition 
betwixt her and her Husband's lawful Creditors. 
- 12. I HERE is another Poſſeſſion alſo 
called per Conſtitutum, which 1s, when a 
Man, who gets a Wadſet, ſets back the 
Wadſet-Lands to the Diſponer, for Pay- 
ment of a Tacł- duty, called, The back Tack- 
duty: And the Wadſetter receiving Pay- 
ment of that back Tack-duty, is ſaid to 
poſſeſs the Wadſet-Lands per Conſtitutum (C). 
13. SOMETIMES likewiſe, for the more 
Security, a baſe Infeftment, which is given 
to 


(6) The Poſitions in the preceeding Sedtions, 
from 3, to 13. are not in Force. For, by A&# 13. 
P. 1690. It is ſtatuted, that all real Rights where- 
upon Seaſins after the Date of that Act are to be 
taken, ſhall in all Competitions be preferred ac- 
cording to the Date of the Regiſtration of the In- 
22 of Seaſin, without Reſpect to the Di- 

inction of Infeftments into publick and baſe, or 
of this laſt Kind, being cled with Poſſeſſion, or not, 
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to be hoiden of the Diſponer, will be con- Tit. 27. 
firmed by the Superior (c); but that Con WH 
fir mation does not make it a publick In- O0 
feftment ; for no Inſeftment can be called a 


publick Infeftment, but that which is to be 
holden of the Superior : But the Uſe of 
that Confirmation is, that after the Superior 
has confirmed voluntarily the Sub-vaſal's 
Right, he thereby acknowledges his 
Right; and conſequently can ſeek no Ca- 
ſuality, which ariſes upon Want of the 
Superior's Conſent, ſuch as Forfeiture, or Re- 
cozition : But, becauſe the Diſponer is [till 
Vaſjal, therefore his Superior will ſtill have 
Right to the Rents of the Lands, by his 
Liſerent Eſcheat ; and to Wards, and Nous 
entries by his Death (d). But, if the Superior 
5 - | CnNtcr 
(c) Confirmation by a — of a baſe 
Infeftment, ſaves theſe Lands from being chal- 
lenged for Caſualities, which that Superior can 
claim, ex deliffo of his immediate Vaſſal, as 
Forfaulture, Recognition, Liferent Eſcheat, &c. 
( See Stair's Tit. 5. & 33. ) but not from E- 
moluments and Profits belonging to the Superi- 
or, ex contractu Feudali, as Wards, Marriage, &c, 
to which the whole Feu is ſubjeGed, and is 
reckon'd,as if no part thereof had been alienated. 
(4) A Superior cannot be compelled to give 
a Charter of Confirmation, or to enter a Sub- 
vaſlal as ſuch. Tho' in Defe& of an immediate 
Superior, the next above may, in Courſe of 
Law, be forc'd to receive this under Vaſſal, who 
during his own Lifetime, is in the Allegiance 
of that Superior, and is free from all Service 
and Duty to him, who ſhould have been his 
Su perior n Capite. 
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Book II enter the Sub-vaſſal only upon a Charge, 
WY (this being no voluntar Act of his) that 

| does not cut him off from thoſe Caſualities. 

14. SOMETIMES likewiſe the Seller re- 
ſigns the Lands in Favours of the Superior, 
Reſigna- if the Lands be fold to the Superior himſelf, 
tio ad Re- which is called Refignatio ad Remanentiam; 
manenti- becauſe the Lands are reſigned to remain 
1 with the Superior: And in that Caſe, the 
Property is ſaid to be conſolidated with the 
Superiority ; that is to ſay, the Superior re- 
turns to have all the Right both of Property 
and Superiority ; nor needs he be infeft of 
neu, becauſe, (as we formerly obſerved) 
R. C. Il. the Superior ſtands ſtill infeft, as well as the 
Parl 2, Vaſſal; but the Inſtrument of Reſignation 
Seſſ. 1. mult be regiſtrated in this Caſe, as Seafins 
Act 3. are in other Caſes, to put Men in mala 

1 fide to buy *. N 
1 15 Fa- 15. Tre other Reſignation, is called Re- 
vorem. fignatio in Favorem ; which 1s, when the 
Seller having ſold his, Feu to a third Party, 
reſigns the Feu in the Superior Hands, for 
new Jnfeftment to be given by the Supe- 

rior to that third Party. 

Procurz” 16. THz Warrant of both theſe Refig- 

y of - L . 

Reſigna- hations, 18 à Procuratory granted by the Seller 
tion. to a blank Perſon, (and this Warrant is 
ordinarily inſerted in the Diſpoſition) im- 
powering him to reſign the Feu in the Su- 
perior's Hands; and this is call'd, a Pro- 
curatory of Reſignation, and the Symbols 
of the Reſignation are a Staff and Baſ- 


ton: 
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ton (e) And accordingly the Protarator Tit. 7. 


compears before the Superior, and upon his WWW 


Knee, holding a Staff or Pen (Y) at the one 
End, which the Superior, or any having 
Power from him, holds by the other ; 
whereby he reſigns the Fru, either ad Re- 
manentiam, Or in Favorem, as ſaid is; where- 
upon an Inſtrument is taken by the Perſon 
in whoſe Fayours the Refignation is made, 
which is called the Inſtrument of Refigna- 
tion ; and thereafcer, the Perſon in whoſe 
Favours the Refignatioa is made, (if he be 
not the Superior) is infeft, and his Seaſin 
muſt be regiſtrated within Sixty Days, as 
ſaid is (g). | {3 E 
17. TE Reſignation does not perfectly 

denude the Seller, until Infeftment be taken 
upon it; and therefore, the firſt Infeftment 
upon a ſecond Reſignation will be prefer- 
red to him, who has but the ſecond In- 
feftment upon the firſt Reſignation : But 
yet the Lands will be in Nonentry in the 
Superior's Hand, after the Reſignation is 
I | made, 


(e) The Lords of Seſſion taking Notice of the 
Uſe of improper Symbols at * Reſig na- 
tion, by thei? Act of Sederum, Feb. 11. 1708, diſ- 
charged the uſing, in time coming, any Symbols 
in Reſignations, other than Staff or Baton; 
with Certification, that they will not ſuſtain 
Reſignations by other Symbols, or Seaſins fol- 
"_ thereon, all which they declare ſhall ba 
v019, 

(f) The Pen repreſents a Baton, 

2) See Stairs Tit. 3. § 16. 
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Redeem- 
able 


Rights, 
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Of Redeemable Rights. 
made, until the Perſon in whoſe Favours 
it was made be inteft ; for otherwiſe, the 
Superior would want a Vaſlal, ſince he 
could not call him Vaſſal, from whom he 
had accepted of a Reſignation ; nor is the 
Perſon, in whoſe Favours the Reſignation is 
made, his Vaſſal, ſince he is not yet infeft: 
But yet the Buyer has a perſonal Action 
againſt the Superior, to force him to de- 
nude himſelf in his Favours, ſince he has 


accepted the Reſignation; and he will.like- 


wiſe have an Action of Damage and Intereſt 
againſt the Superior, if he accept a ſe- 
cond Rſignation, whereby a prior In- 
feftment may be taken to his Prejudice; 
and, until Intetrment be taken, the Supe- 
rior gets all his Caſualities, as Ward, Mar- 
riage Liferent Eſcheat, &c. not by him, 
in whoſe Favours Reſignation is made; 
but by him who reſigns, ſince he remains 


ſtill Vaſſal, till the other be infeft quoad N 


the Superior's Caſualities. 


— ——— 


— 


| SET. VAL 
Of Redeemable Rights. 
NOTH ER conſiderable Diviſion 


f of heritable Rights with us, is that 
ſome are Redeemable, and ſome Irredeemable. | 
2. REDEEMABLE Rights are theſe, which | 


return # the Diſponer, upon Payment ve 
| un 


— 


| 
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Sum for which theſe Rights are granted; and Tit. 8. 
are ſo called, becauſe they may be redeem- WWW 
ed by the Diſponer; and they are eithet 
ad ſets, Infeftments of Annualrent, or In- 
i feftments for Relief. Yom 
3. A Wadſet is a Right, whereby Lands Wadſet. 
are impignorated or pledged for Security of a 
ſpecial Sum, which paſſes by Iufeftment 
(like other real Rights) in rhe Terms of 
Alienation or Diſpofition ; and the Diſponer 
does ſecure himſelt by getting a Reverſion Rever- 
trom the Buyer, wherein he grants and de- ſion. 
clares the Lands redeemable from him, upon 
Payment of the Sum then delivered, and of the 
. Anuualrent thereof, which is Pactum de re- 
trovendendo; and expreſſes the Place and 
Time, when and where it is to be delivered, 
and in whoſe Hands it 1s to be conſigned ; 
in Caſe the Receiver of the Madſet refuſe 
to accept his Money. Reverſions may be 
either granted by a Paper apart, or they 
may be contained in the Body of the Right, 
and are then ſaid to be incorporated in Ere- 
mio Juris. | 5 £274 
4 Trresz Reverſions, being againſt the 
Nature of Property, and depending upon 
the mere Agreement of Parties, are to be 
moſt ſtrictly obſerved, and are ſtrictiſſimi 
Juris; fo that they are not extended to 
Heirs or voluntary Aſſignees, except they be 


. ² ir rn, We ee _— —  —_—_——— ——— — . 
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wr" a” 


expreſs d. But yet they may be appriſed, | 
which 1s allowed for the Good of Com- | 
merce, though a 1 be in _ 

| 2 
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Book II. a judicial Aſſignee. Reverfioas muſt be 
V fulfilled in the very Terms; and it is not 

enough, that they be fulfilled in equipollent 
Terms. But after an Order of Redemption 
is uſed; that is, after the Granter ot the 
N adſet has duly premoniſbed the Wadſetter, 
and conſigned the Sums due by the Wad- 


| ſetter, it may be aſſigned ; and though the 


Reverſion bears that Premonition be made 
at the Pariſh Church, it will be ſuſtained, if 
it be made perſonally to the }adſetter, 
for that is a ſurer Certioration. 

5. ReveRsIONs, albeit of their own 
Nature they are perſonal, binding only the 
Granter and his Heirs, yer they are real 
K. J. III. Rights by our Statues, and atte& ſingular 
Par. 5. * Fucceſſors. 

* 6. ALI Reverſions (except they be in- 


corporated as ſaid is) and all Bands to make 


Reverſions, or Eikes to Reverſions, mult be 
regiſtrated within 60 Days in the ſame 


Regiſter with Seaſins; for elſe a fingular j 


K. J. vI. Succeſſor is not obliged to regard them f : 


Par. 22. So that, if any buy the Land irredeemably, ; 


Act 16. and compleat his Right before Regiſtration 
of it, though after [afeftment upon the 
IPadſet, he will be preferred; but they are 
ſtill valid againſt the Diſponer and his Heirs 
without Regiſtration. 

7. WHrzn the Granter of the J/adſet is 


Order of to uſe an Order of Redemption, he mult pre- ] 


1 moniſh the Wadſetter to compear, (and 
take Inſtruments thereupon, called an In- 
| ſtrument 
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ſtrument of Premonition) to receive Payment Tit. 8. 
of the Sums due to him; and at the Time WWW 
and Place appointed by the Reverfioa, Ot- 
fer being made of the Money; it che Mad- 
ſetter retuſes voluntarily to renounce, and 
to accept his Money, it is conſigned in 
the Hands of the Perſon deſigned in the 
Reverſion; or, if no Perſon be deſigned, it 
may be conligned in any reſponſal Man's 
Hund. But there muſt be a Paper taken 
under the Con ſignatar's Hand, acknowledg- 
ing, that it was conligned in his Hand; 
for, though an [aſtrument under a Nhotar's 
Hand proves, that all this Order of Re- 
' demptiou was uſed, yet it will not prove the 
Receipt of a Sum againſt the Conſignatar. 
8. Ie the Madſetter receive his Money, 
and renounce voluntarily, this is called a Sarma 
voluntar Redemption: But, becauſe though ys 9 
Renunciations be ſufficient to extinguiſh a 
Madſet, (if no Infeftment followed) whe- 
ther the Mudſet was to be holden of the 
Granter or Superior, or to extinguiſh it, 
qubad the Granter and his Heirs, though 
Infeftment followed; yet, if the Mud ſet 
was given to be holden of the Diſpozer, 
the Madſetter muſt reſign ad Remanentiam, 
in the Diſponer Hands, as his Superior; 
and thereafrer the Diſponer needs not to 
be infeft of new, as no Superior needs: But, 
if the Madſet be given to be holden of the 
Superior, then the Diſponer uſes to take 2 
Letter of Regreſs, whereby the Superior Letters 5: 
1 obliges Regrel:. 
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Book II. obliges him to receive back his Vaſſal, when 
* he ſhall redeem his own Lands; for otherwiſe 1 1 
after the Wadſetter is ſeiſed, the Superior | 
is not obliged ro receive him back. But RY 7. 
the Lands being redeemed, the Superior 
may be charged to infeft him, which is | 
neceſſary for re-eſtabliſhing the Right in 
his Perſon. 
9. Ir the Vadſetter refuſes to renounce | 
after the Order is uſed, the Lords will 
force him to renounce, and declare the Land: | 
8 redeemed, by a Proceſs, called a Declarator 
dewprion. of Redemption; after obtaining of which 
| " Pecreet, the Lands are redeemed, and be- 
long to the Redeemer, and the Wadſetter 
will, upon a fimple Charge of Horning, force 
the Confi gnatar to deliver him up the Mo- 
ney. | 
10. TAI Uler of the Order of Redemp- | 
tion may pals from it at any Time before 
Declarator; and therefore, the Sums for N 
which the Wadſet was granted, are ſtill 
heritable before Declarator; but Ore: that, 
they are moveable, and fall ro Executors, 
except the Declarator be obtained after 
the ad ſetters Death, in which Caſe they | 
remain heritable : And though the MHad- | 
ſetter require his Money, he may paſs from WF . 
his Requiſition, either directly, by a clear 0 
Declaration that he paſſes from it, or in- 
directly, by intrometting with the Duties 
of the Wud ſei-Landi, ot, by taking Aunual- 
rent nt for Terms Jubſequent to the Requiſition. | 
| 11. WaDSETS 
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11. WAbsE Ts are either Proper, or Tit. 8. 


Improper. WWW 
12. PROPER Muſets are theſe, where= Wadſets 
Proper & 


in the Wadſetter takes his Hazard of the Im anke 
Rents of the Land, for the Sati faction of his Pg 
Annualreitt ; and pays himſelf all publick 
Burdens. 

13.IMmprRoOPER J/adſets are theſe,where- 
in the Granter of the Mad ſet pays the publick 
Burdens, and upholds the Rent (a), and the 
Receiver is at no Hazard, but has his 
Annualrent ſecure. And, if a Wadſet be 
taken ſo, that the J/adſetter is to have 
more than his Annualrent; and yet the 
Granter is to pay the publick Burdens, and 
tree him of all Hazords : This is accounted 
Uſury by our Lau; the Puniſhment where- Uſury. 
of is Confiſcation of Moveables, hfing of the 
principal Sum, and annulling the Uſurary 
Contrati or Pattion* : And, by a late Sta- . J. yr, 
tute, If the Debitor, even in a proper Wad- Par. 14. 
ſet (b), offers Security for the Money, and craves Act 222. 
Poſſeſſion, the Wad ſetter muſt either quit his _ 19 
Poſſeſſion, or reſtritt himſelf to his Annual- 0" 
rent f; or, if it be an Improper Wadſet, + K. C. II. 
the Wadſetter muſt impute the Super- Par. 1. 
plus, more than pays his Annualrent, in Act 62+ 
fortem, And, if a Man impignorate his 


14 Lands, 
(a) I have added, and upholds the Rent. 
(5) The Act cited in the Margine concerns 


Wadſets only, that were granted between 1649, 
and 1661, 
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Book II. Lands (c), or Bands, with expreſs Condi- 
tion, that if the Money be not paid at a pre- 


pactum 


2g1s com- 


miſſoriæ. 


Lafeft- | 


ment of 


Rent. | 
"EVE 


ciſe Day, they ſhall not be thereafter redeem- 
able : The Law reprobates this unjuſt Ad- 
vantage, called Pactum legis Commiſſorie in 
pignoribus ; and will allow the Money to 
be offered at the Bar; or, they will allow 
a ſhort Time before extracting of the De- 
creet for Payment of it. | 

14. Taking of Annualrent having 
been diſcharged by the Canon Lau, Men 
did buy Annualrents out of other Mens 
Lands, which was the Origin of our preſent 
TInfeftments of Annualrent, and continues ſtill 


frequent: By which, if Men reſolve not 


to reſt on the perſonal Security of the Bor- 
rower, they take him alſo obliged to infeft 
them in a yearly Annualrent, payable out 
of his Lands, correſpondent to the Sum lent ; 
bur, if they exceed the ordinar Annualrent 
allowed by Law, it will infer Uſary ; and 
ſo they have a double Security, one per- 
fonal againſt the Borrower tor 1 
| an 
(c) When Lands are ſold for an adequate 


Price, with the Proviſion of a Jus refractus, in 


Favours of the Seller, i. e. a Power and Right 


to redeem within a determin'd Space of Time, 


with a Clauſe irritant, declaring, That the Seller 


hall loſe the Privilege of recovering the Lands; if it 
be not done within the Time, and in the Manner ſti- 
ulated, this Irritancy is not to be reckoned 


guaſi Pactum legis * Commiſſorise : However, in this 
Cale, it is adviſeable for the Purchaſer, to raiſe 
againſt the Seller a Declarator, that he has lofi 
the Power of Redeeming, + © ©? 


4 


Of Redeemable Rights. 137 


and another real againſt the Ground, it be- Tit. 8. 
ing debitum fundi, for which they may poind WWW 
any Part of the Ground; as allo, they 
have good Action againſt che Intrometters, 
with the Duties of the Lands, out of which 
their Annualrents are payable; ; though 
they cannot poind or exact from the Te- 
nants any more than they owe to their 
Maſter *; if the Tenants compear and © K.}. IL, 
inſtruc what they were owing the Time 4g 2. 
they got the Citarion, by producing the 5 
Maſter's Diſcharges. 
15. TES Annualrents require a ſpe- 
cial Seaſin, like Wadſets, and other real 
Rights : The Symbols whereof, if the 
Annualrent be payable 1n Money, is a 
Penny of Money; but, it it be payable in 
Victual, it is a Parcel of Victual. 
16. Tr1s is lingular in Infeftments of 
Annualrent, that Appriſings thereupon will 
be preferred to all prior Appriſings, quoad 
the Bygones of the Annualrent, if the In- 
fettment of Annualrent was prior to 
thoſe Appriſings, to which the Appriſing 
will be drawn back, and preferred to any 
interveening Right: Which Privilege is. 
contained in the late Act of Parliament, OP C. II 
concerning Debitor and Creditor f. _ — 
17. TnESE Infeftments of Annualrent, = 
being properly granted for Security of 
Sums, are extinguiſhed not only by Re- 
ſignations, but by Renunciations ; and 
cycn by Intromiſſion, with as much as 
might 
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Book II. might pay the principal Sum, which In- 
Wy tromiſſion is probable by Wirnefl:s, whe- 


Infeft- 


ther the Rent be Victual or Money: And 
rherefore, ſingular Succeſſors buying In- 
fefrments of Annualrent, are nor ſecure by 
any Regiſter, but muſt reſt on the War- 
randice of the Seller. | 

_ 18.InFErETMENTS of Relief are theſe, 


ments of which are granted by a principal Debitor 


Rehef, 


to his Cautioner, for Security and Relief 


of Sums he ſtands bound for him, upon 


which the Cautioner cannot enter to Poſ- 
ſeſſion, till he be diſtreſſed; and, when 
the Sum is paid by the Principal, the Right 
becomes abſolutely null, as being but a 
temporary Right ; and ſo the principal 
Debitor who granted the Right, needs not 
be of new infeft, but his former Right 
revives (d). 


(d) The laſt Section of this Title in former 
Editions, being full of Miſtakes, is reformed. 


r. . 
Of Servitudes. 


HE Nature and Conſtitution of Pro- 

L perty and real Rights being explained 
in the foregoing Titles, we ſhall now treat 
briefly of Servitudes, which are Burdens af- 
fecting Property and Rights. 
23 2. SERVE 
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2. SERVITUDES are either Real, or Tit. 9. 
Per ſonal. — 
3. REA I Servitudes are, vherely one — 1 
Man's Property or Ground is affected with jv 1 
ſome Burden, for the Uſe and Behoof of ano- ſonal. 
ther Man's Ground, directly; and indirectly 
for the Proprietar's Uſe, as having Right to 
that Graund : Which are divided into 
Rural Servitudes, and Urban or City Servi- 


tudes, 


4. Run AL Servitudes are, Iter, which Rural 
» Servi- 


is a Power of going through our Neighbour s , 1” 
Lands; Actus, 6 a Power of driving Carts Agus, Via 
or Mains; Via, us the Privilege of having 
High-ways in our Neighbour's Ground; and 
Aqua ductus, which is a Power and Privi- 
lege to draw Water alongſt their Ground 
for wateriag of our own : And thus Via in- 
cludes «/ter and Aus, as the lefler Servi- 
tudes ; ſo he that has a Via, has alſo a 
Power to drive Carts and Wains, and to- 
walk himſelf through the Ground burde- 
ned with the Servitude. and of drawing 
Stones and Timber through the Ground 
of the ſervient T'enement. 
5. Tn x City Servitudes, called Servi- City Ser- 
tutes L banæ, are chiefly five. vitudes. 
6. TAE firſt is, Oneris ferendi, which is Oneris 
a Privilege, whereby one, who has a Houſe ferendi. 
in the City, can force the Proprietar, who has 
a Hiuſe below his, to bear the Burden of his 
Houſe ; and he may force the Ouner of the 
ſervient Texement to repair it, and make - t 
SS „„ 1 E OS C 2 
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Book II. fit for ſupporting the dominant Tenement, 
c contrary to the common Nature of Servitudes. 
Tigni im- 7. SECUNDO, Tigni immittendi, which 
mittendi. jc the Privilege of forcing our Neighbour to 
receive into his Houſe the Joiſt of ours. 


Stillicidii, 8. TERTIO, Stillicidii vel Fluminis, 


which 1s, whereby our Neighbour is obliged 
to receive the Drops which fall from our Houſe 
under which is likewiſe comprehended the 
Privilege of carring away our Water by Sinks 
and Channels. 

Non offic. 9. QUaRTo, Non offciendi Luminibus, 

Lumini- whereby he can do nothing that can prejudge 

bus. our Lights. 

Altius 10. QuIN ro, Altius non tollendi, where- 

non tol- by our Neighbour cannot raiſe his Houſe 

lendi. Higher, to prejudge the Lights of the domi- 
nant Tenement ; which he may otherwiſe 
ficely do, if he be not reſtrained 'by this 
Servitude, | 5 | 

11. BY our Law, Servitudes may be con- 
ſtituted without any Seafin, becauſe they 
are incorporeal Rights; but, though a Ser- 
vitude merely eſtabliſhed by Writ be 
{ufficient againſt the Granter, yet they are 
not valid againſt ſingular Succeſſors; ex- 
cept that Right be clothed with Poſſeſſion, 
which completes the Servitude, and makes 
it areal Right: And they may be like- 
wiſe eſtabliſhed by Preſcription, without 
any I/rit from him, who has the fervient 
Fenement ; though he, who is to acquite 
the Servitude by Preſcription, muſt have . 
Te 


re 
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real Right in his Perſon of the Lands, Tit. 9. 
to which he preſcrives the Servi- 
tude. 
12. T nt ordinary Servitudes ſuperadded 
by us to theſe of the Civil Law, are the 
Servirudes of caſting Feal and Divot, com- 
mon Puſturage, and Multures. | 
13. Common Paſturage is a Right of Common 
paſturing the Goods and Cattle of the dominant Paſturage 
Tenement, upon the Ground of the ſervient, 
which is conſtituted frequently by a Charter, 
containing the Clauſe of common Paſturage ; 
and ſometimes by a perſonal Obligement 
clothed with Poſſeſſion; but, albeit it be 
iadefinite, yet it can reach no further than 
to the Proportion of Goods, effeiring to the 
Rent of the dominant Tenement, and which 
they may keep and fodder in Winter; a 
which, is done by Souming and Rooming, 2 
that is to ſay, the determining the Proportion i OO 
of Goods belong ing to each dominant Tenement, * 
by aſſigning them particular Rooms according 
to their reſpective Rents. | 
14. Common Paſturage in our Law, Common 
docs ordinarily comprehend all the leſſer P aſturage 
Servitudes ; ſuch as the caſting of Feal and 
Divots preſumptively only ; for the one may 
be poſſeſſed without the other: Nor will 
common Paſturage infer a Servitude of 
caſting of Feal and Divots, if he, who 
poſſeſſed the common Paſturage was inter- 
rupted, as to the caſting of Fal and Di- 
Lot. | 
8 15. THIRLAGE 
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Book II. 15. THIRAIAOE is that Servitude, where- 
SAYS by the Lands of one Heritor are to pay ſome 
Thirlage. Duty to the Mill of another. 

Mills. 16. Mi1LLs are inter Regalia, and re- 
quire therefore a ſpecial Seaſin; the Sym- 
bols whereof are Clap and Happer ; but, it 
the Mill be in a Barony, tranſit cum Uni- 
ver ſitate (a). 

Multures. 17. MiLLs are ordinarily diſponed 
with Multures and Sequels; the Multures 
are a Quantity of Corn, payable to the Heritor 
of the Mill for Grinding. The Knaveſbip, 
Lok and Bannock, are a ſmall Quantity 
payable to the Servants for their Pains. 

18, THESE Quantities that are paid 

Inſucken by thoſe that are thirled, are called [nſucke 

_ Out- Mſultures; and thoſe Quantities that arc 

ucken : 

Multures, Paid by ſuch as come voluntarily, are 
called Outſucken Multures. 

19. THIRLAGES are conſtituted by 
Mrit, or by Preſcription. 
5. 20. THE Ways of conſtituting Thirlage 
by Writ, are theſe : | 
21. FIIS T, When a Maſter thirles his 
own Tenants to his own Mill; in which 
Caſe, 


(4) The Reafon why a Mill, not united to 
another Tenement, requires a ſeveral Seaſin, and 
that by a peculiar Symbol, is, That the Law 


conſiders it as a 1 Tenement: The com- 


mon and ancient Saying, That Mills are inter 
Regalia, is now an improper Way of ſpeaking; 
becauſe, any Heretor may, without Warrant 
from the Sovereign, build a Mill on his own 
Land, and convey it to his Succeflors, 


— 
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Caſe, ordinarily he diminiſhes the Rent of Tit. g. 
his Land, in Contemplation of what they WWW 
are to pay to the Mill for grinding their 
Corns, which he does by an Act of his 
own Court. 

22. SECUNDo, When an Heretor ſells 
his Lands to be holden of himſelf, and thirles 
his Vaſſal to his Mill; in which Caſe, he 
ſells ſo much the cheaper, and ſo the Mul- 
tures are juſt. 

23. TERTIO, When the Heretor of a 
Mill diſpones his Mill, with the Multures of 
his own Lands, in which Caſe the Multures 
are alſo juſt ; becauſe, he gets ſo much the 
more for his Mill; and ſo this Servitude 
is not ſo odious, as it is believed to be. 

24. QAR ro, If a Man diſpones the 
Mill of a Barony, cum Multuris, or cunt 
aſtrictis Multuris, in either of theſe Caſes, 
he thereby aſtricts his whole Barony ; though 
not formerly aſtricted: But, if he diſpone 
the Mill of the Barony, cum Multuris ſoli- 
tis & conſuetis ; he is thereby underſtood to 


have thirled only what was formerly 
thirled (b). 


=; 2.» na” 
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25. Is 


(5) When one diſpones his Mill, by deſigning 
| it, the Mill of the Barony of A. cum aſtrictis 
[ Multuris, &c. The Law, interprets the Inten- 
| tion, ro be an Aſtriction of the whole Inhabi- 
tants and Tenants of the Barony ; and by our 
Practick, * are accordingly aſtricted. It 
would be otherwiſe, if the Mill were not de- 
fhign'd, as above, | 
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Book II. 25. Ir the Thirlage bears omnia grana 
WV creſcentia, all the Corn growing upon the 


Land will be thirled, with Deduction only 
of Seed and Horſe-corn, and the Farm, ex- 
cept it be carried to another Mill; for it is 
preſumed Farms mult be fold. 

26. QuixTo, When iavecta & illata 
are thirled, all Corns, which thole Fire and 
Water within the Aſtriction (c), muſt pay 


Multure, though they come not to the Mi ill; 


and tholing Fire and Water, in this Aſtricti- 
on, is ſo interpreted, as to extend only to 
Corus that are ſteeped and kiln' d. 


27. TRR Way of conſtituting Thirlage 


by Preſcription, is immemorial, or forty Years 
Poſſeſſion, by Virtue of ſome Title; ſuch 
as a Decreet, though in Abſence ; and even 
when the Maſter 1s not called : And any 
Act of a Baron Court, though made only by 
a Baillie, without a ſpecial Warrant from 
the Heretor, is a ſufficient Title for Pre- 


ſcription: And though the coming to a 


Mill paſt all Memory, (b) and paying thirle 
Multure, does not aſtrict the Comers for 
the future; it being a general Rule in all 
Servitudes, that, ea que ſunt meræ facultatis 
non præſcribuntur; yet in Mills of the King's 

| | | Property, 

(% Tholing Fire and Water is applied to 


Brewing; ſo that, not only the Malt made with- 


in the Diſtrict of the Thirlage, but all Malt 
(where-ever it was made) browen within the 
Aſtriction muſt pay Multure; as is praGiſed 
within the Town of Edinburgh, and other Places; 


(4) I have added, and paying thirle Mlture. 
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Property, immemorial Poſſeſſion conſtitutes a Tit. ge 
Thirlage : And, it Men likewiſe pay dry WWW 
Multures, that is to ſay, ſuch a Quantity, Pry Mul- 


whether they come to grind or not, for Forty 
Years, they will be thereby aſtricted; for 
it is not preſumable, they would have paid 
dry Multure for ſo long a Time, except 


they had been rhirled. 
28, Ir the Quantity to be paid be not 


determi ed in Mit, it is regulated by the 
Uſe of Payment for Forty Years. 

29. THOSE who are thirled, are alſo 
obliged to maintain the Mill, Mill-dams, 
WWater-ganzs, and to bring Home its Mill- 
ſtones. | Y 
30. IF ſuch as are thirled bring not their 
Corus, they are purſucd by an Action cal- 
led abſtratted Mlultures. 

31. TurRk ate two Rules to be ob- 
ſerved in all Servitudes. 

32. PRIMO, Res ſua nemini ſervit, no 
Man can have a Servitude on what is his 
own; and therefore, if the Land on which 
we have a Servitude become ours, the 
Servitude is extinguiſhed. 

33. SECUNDo, When we have a Ser- 
vitude on any other Land, this Servitude 
affects every Foot of that Land, anaquæ que 
gleba ſervit ; but this is to be taken civili- 
ter, & non judaice ; 10 that it mult be rea- 
ſonably uſed: And thus, if we fez out 
ſome Acres, with Privilege to the Fuer, 
to caſt Fral and Divot upon our Muir, for 

CY : maintain- 


* 
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Book II. maintaining his Houſes ; though, in ſtrict 
Las, every Part of the Muir is affected 

with the Servitude ; yet the Lords will 
allow any Man to Till and Sow his own 
Muir, leaving fuch a Proportion, as may 
maintain theſe Houſes. | 
Perſonal 34. PERSONAL Servitudes are, whereby 
Servi- one Man's Property is affetted with ſome Bin- 
tudes. gen, tending direcily to the Utility and Pro- 
fit of another Man: And, by the Civil Lau, 
are divided in uſu fruct, Uſe and Habitat ion. 
35. Usus fructus is called Liferent in 
our Law, which 1s a Right to uſe and diſpoſe 
upon any Thing during Life ; the Subſtance 
thereof being preſerved. 

36. Us E and Habitation were reſtricted 
to the uaked Uſe of the Liſerenter; whereby 
his Power of diſpoſing and makirg Profit of 
the Thing liſerented was reſtrained, and 
are not in Uſe wicli us. 

37. LIT EINIENTS ate eicher conſii— 


and their 


1 Patio, are either by Reſervation, as when 


of another, reſerving his own Liferent, or 
by a new Conſtitution ; as, waen the Har 
diſpones his Lands to another, during all 
the Days of his Life ; the firſt needs no 
Infeirment, bur the ſecond does; elſe it is 
not valid againſt fagular Succeſſors : But 
the Liferenter being infett, tranſmits his 
Right to any, by Aſſignatign, without 
Inteftment ; For, it being a Servitude, > 

per ſo- 


Liferents, tnted by Pattion, Or by Lau . Liſer euts by 


a Fiar denudes himſelf ot the Fie in Favours 
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per ſonal Right, it neither needs, nor can ad- Tit. 9] 


mit of a Subaltern Infeftment. | 

38. A Liferenter alſo, by Reſervation, 
may enter the Heirs of Vaſlals, (though 
he cannot receive ſingular Succeſſors) if he 
was himſelf infeft; but another Liferenter 
cannot ; and even a Liferenter by Reſer- 
vation cannot enter thoſe Vaſſals, if he 
was not once infeft, becauſe he cannot 
tranſmit a Right which he has not. 

39. WB EN moe Perſons are jointly in- 
fefr, they are called conjunct Fiars; but, 
though a Wife be a conjun& Far, yet her 
Fie laſts but during her Life ; and during 
her Life ſhe may enter Vaſſals, and has 
| —— alſo to all the Caſualities, as other 

tars. 


Conjun® 
Fiars. 


40. LirtRENTS by Law, are the Terce Liferents 


and the Courteſy. 
41. Thr 3 is a Liſerent of the Third 
of all the Tenements, wherein the Husband 
died infeſt, provided by Law to a Wiſe; 
which is explained before, Tit. Marriage :(e) 
which Terce is conſtituted by an Inqueſt, 
who, upon a Brief out of the Chaxcellary, 
directed to the Sheriff, or other Judge ordi- 
nary, do ſerve her to a Terce : Upon which 
Service, the Judge, to whom the Brief was 
directed without retouring it, divides the 
Land betwixt the Heir and Relif, and ex- 
preſſes the Marches in an Inſtrument; and 
this is called to enn her to her Terce ; the 
| K 2 Marches 

() See Book I, Tit. 6, 8 16. 7 
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Book IL 4Zarches being kenned by the Inſtrument (F) : 


Wye Ai, tOUgh the Service gives her Right to 


Brie ves. 


the Third of the Mails and Duties, yet ſhe 
cannot remove Texants thereby, till the be 
kenned to her Terce, or the ſame otherwiſe di- 
vided ; becauſe, before Diviſion, ſhe bruik- 
eth the Terce pro indivi ſo, with the Proprietar. 

42. THIS Brieve contains two Points; 
Firſt, That the Bearer was lawful Wijeto 


the Detun& ; And, Secundo, I hat he died 


infeft in ſuch Tenements : But, if the Relicl 
was holden and reputed lawful IJ/ije in her 
Hisband's Life, no Exception in the Con- 


* K. J. Iv. trary will ſtop the Service * (g). 


Nr. 6 


Act = 


43. I HERE is no Terce in Bureage 
Lands, Feu duties, or other Caſualities ot 
. the 

(F) The Form and Manner of kenning a Terce, 
is at large ſer down by Craig, Lib. II. Dig. 22. 8 
29. P. 310. 

To the ſerving a Prief of Terce, it is not re- 
quiſite to cite the Heir, either perivniiiy, or at 
his Dwelling-houfe. | 

(2) The Inqueſt being ſatisfied with the An- 
ſwer made to the two Points of the Brief, and 
with the Proofs thereof, they determine, and 
find a Terce of the Linds 1n the Claim, belong- 
eth to the Relict ; Thereafter, the Sheriff cauies 
the Keir, (if preſent) or one for him, (if ablent) 
caſt Lots or Cavels for determining where the 
Diviſion ſhall begin, . e. if at the Eaft, or at 
the Weſt, for no other Thing is meant, by the 
Sunny Part, and by the Shadowy Part; and, 
if the Lot fall on the firſt, the Beginning is at 
the Eaſt Side of the Land, and they number the 
firſt and ſecond Acre to the Heir, and the third 
to the Relict, which is meith'd by March- ſtones, 
or other Marks, &c. 


r. 
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the Superiority, nor in Reverſions, Tacks, Tit. 9: 
| ' 


nor Patronases (H). 
44. THE Courteſy is a Liſerent granted 
by Law to him, who married an Heretrix, 


of all her Heritage, and of that only: Needs Courtesy. 


neither Scaſin, nor other Solemnity to its 
Conſtitution ; but is / jure, continued to 
him; if there were Children procreated of the 
Marriage, who were heard to cry, though 
the Marriage diflolve within Tear and Day (i). 

45. ALL theſe Liferenters are obliged to 
find Caution to preſerve the Thing life- 


rented, and to leave it in as good Condi- K. iv 
tion as they found it, which is called Cantio par. 3. 
Uſufruttuaria ; and they are alſo bound to Act 25. 
aliment the appearand Heir, if he have not Cautio 


Aliunde, to aliment himſelf *. 
K 3 46. TAI 


J) Tho” there's no Terce of Burgage Lands, 
yet Rural Tenements admit a Diviſion, by which 
the Relict gets the ſecond principal Dwelling- 
houſe commodious for Habitation; and, if it 
be not ſo, the Heir muſt afford her one, or di- 
vide with her the principal Manſion-houſe : 
The like is obſerved in other Office-houſes, as 
Stables, Byres, Barns, Barn-yards, &. Annual- 
rents, Tithes, Paſturage, and Fenel, is alſo di- 
vided, See Craig. Lib. 11 Dig. 2 2. Y 26, 27, Fc. P. 309. 

() The Terce is due, tho' the Marriage con- 
tinue no longer than Vear and Day, and tho' there 
be no Children; but the Husband living with his 
Wife Heireſs, 60 Years and upwards, if there 
was never a living Child, (which is judg'd by its 
Greiting, &c. after Birth} gets no Courteſy. 

It is due to a ſecond Husband, albeit there be 
Children of the firſt Marriage alive. For more of 
thy, ſee Craig. Lib, 11. Dig. 22. § u. P. 313. 


tuatia. 


— 
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Book II. 46. Tux Legal Terms of all Liferents, 
WAY are Whitſunday ( and Martinmaſs: And 
therefore, if a Liferenter ſurvive J/hitſun- 
day, or die upon the I/hitſunday in the 
Afternoon (1), her Executors have Right to 

the Half of the Liferent Duties for that Year, 
whether they be payable in Victual, or Mo- 

nies: And, if fhe ſurvive Mar tinmaſs, or die 

upon Martinmaſs Day in the Afternoon, her 
Executors have Right to the Liferent Duties 

of that whole Year, and that whether it be 

Land- Rent, or the Rent of a Mill, albeit the 
Conventional Terms were after Martinmaſs : 

But, if Liferenters labour the Lands them- 

ſelves, their Executors will have Right to 

the whole Rent thereof, at whatever Time 

their Death happen. 
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( By A# 24. Parl. 1693. It is declared, That 
the 15th Day of May, was, ſince July 22. 1690. and 
foall be in all Time coming, in Place of the former 
Term of Whitſunday, to ail Effects whatſoever. 

(I) It ſeems, that in ancient Times, we begun | 
the Day at twelve a Clock of Day, and made the 
Afternoon or the Evening, the firſt Halt of it, af- 
tex the Cuſtom of the Firſt of Times; Gen. i. v. 5. 
And the Evening and the Morning were the firſt Day, 
which was, and is the Cuſtom of the Church in 
ſolemn and ſtated Fafts and Feſtivals. And that 
in the Matter of this Section, the Term Day be- 
hoved to be complete. But now, it ſeems, we com- 
pute our Term Days (all which are Feſtivals of 
the Church) in the ſame Manner with our ordi- 
nary Days, which begin at twelve a Clock of Night 
and that with Reſpect to Liferents, dies cœptus ha- 
betur pro completo. For, in the Caſe of Robert _ 
h Dio We 2s. 4 Roe | on, 
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ſon, Widower of Iſabel Dickiſon, who was Reli& Tit. 10. 
of Thomas Yourg a Brewer in Edinburgh, againſt . 
the Heirs of the ſaid Young, the Lords found, | 
That albeit Dickiſon died at five of the Clock in the 

| Morning of Martinmaſs Day, Anno 1699, yet the 

7 Husband had Riaht to the J ntereſt of a Principal, life- 

3 rented by his Wife, and payable at that Term. The 
ancient Practick was opponed, and rejected. 


— 


' T1 T. 
Of Teinds. 


6 Þ EINDS, being a Burden affecting Teinds. 
Lands, fall in to be conſidered in 
this place. 
2. TEINDsõ are defined to be that 
ſpecial and liquid Proportion or Quota of our 
Goods and Rents lawfully acquired, that is 
due to G O D, for maintaining his Service, 
3. Ir ſeems our Law has followed che 
Opinion of thoſe Divines, who think that 
; ſome Proportion of our Goods is due by 
| Divine Right; for we (ay, that Teinds are 
| the Spirituality of the Churches Revenue; 
| but that che Proportion is noc Juris Di- 
vini, tor we alter the Proportion by ſpecial 
Laws and Cuſtoms ; though for diſtincti- 
| ons ſake we call this Proportion the Tenth. 
4. By the Canon Lau, they are divided 
into * perſonal Triade, which ariſe out of *Perfonal 
the perſonal Gain aud Profits that a Man Teinds. 
has by his Trade or perſonal Induſtry | : Pre- 
dial Teinds, which ariſes from the natural Pro- Predial 
duct of the Land that Men poſſeſs. And mix d Teinds. 
K 4 Teinds 


* — 
2 «x 
Saw, +. 


152 
Book II Teinds,which ariſe from the Profits that Men ly 


Parſon- 
age and 
Vicarage 
Teinds. 


Of Teinas, 


their perſonal Induſtry make out of their Lands, 

5. Thx are likewiſe divided into 
Parſonage Teinds, which are due to the 
Parſon, and Vicarage Teinds, which are due 
to the Vicars; and regularly, all Teizds are 
due to the Incumbent, who ſerves the Ce; 
ſo that if the Incumbent be a Par ſon, he has a 
Right to the Parſonage Teinds; and if he be 


a Vicar, he has Right to the Vicarage Teinds. 


6. THE Teinds of Corn are called 
Par ſonage Teinds, or Decimæ garbales ; and 
the fifth Boll of the free Rent is ſtil] Teind 
with us: And all Lands muſt pay Teind, 
except they be ſuch as have been feued 
out of old by Churchmen before the Late- 


ran Council (a) (by which they were pro- 


hibited to alienate the Teinds) and who 
had Right both to Szock and Teind; and 
where the Teinds were never known to 


have been ſeparated from the Stock. 


7. DOME Monks likewiſe got particular 
Exemptions from paying Teinds for theſe 
Lands, which they themſelves did bring in 
and cultivate ; and with us the Privi- 
lege granted to Temple-Lands, which be- 
longed of old to the Knights of St. John, 
a Religious Order, and to the Monks of 
the Ciſtertian Order, are continued to 


thoſe, who have Right to their Lands, 


with that Exemption : Manſes and Glebes, 


(a) This Lateran Council-was holden under 
Pope Alexander III. Anno Dom, 1179. 
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ſmall Teinds with us; becauſe they are 
payable out of inconſiderable Things, 
ſuch as Lambs, Wool, Cheeſe, Eggs, &c. 
and they are ſaid to be Local, becauſe 
they are payed according to the Cuſtom 
of the Place; ſo that in the ſame Pariſhes, 
ſome Heritors will be liable for Vicarage 
Teinds of different Kinds: For though 
no Man can preſcribe a Libercy from Pay- 
ment of Parſonage Teinds ſince the Lateran 
Council; yet, as forty Years Poſſeilion is 
a ſufficient Right to a Miniſter for Vica- 
rage Teinds ; and as it does determine the 
Ouota, as well as the Species of Vicarage 
Teinds; ſo by forty Years Freedom, the 
Heritor is ſecure in all Time coming from 
Payment of Vicarage Teinds, 


the Lands belonging to Monks and others, 
were annexed to the Crown, in Anno 
1587 *; but the Teinds belonging to 
them, were not annexed ; theſe being ac- 
knowledged by our Law to be the Patri- 
mony of the Church; and they are there- 
fore called, the Spirituality of the Benefices. 
10. TE Monaſteries of old having 
gotten ſeveral Pariſh Churches mortified 
to them, whereby they had Right to their 
Parſonage Teinds ; ſuch as got thoſe Mo- 
naſteries erected in their Favours, became 
thereby to have Right to other Mens 
i Teinds; 


153 


are likewiſe free from payment of Teinds. Tit. 10. 
8. Vicaracs Teinds, are called the WW>-/ 


„K. vl. 
9. WEN Popery was ſuppreſs'd, all Pay 


11. 
ct 29. 
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Book II. Teinds: And great Emulation, as well 


YR 


as Prejudice, ariſing from Mens not ha- 


ving Right to lead their own Teinds. 


11. KING Charles the Firſt, did there. ' 
fore prevail with all the ſaids Titulars of 


Erection, to ſubmit what ſhould be paid 
them, as the Price of the ſaids J'einds; 
and His Majeſty did determine, That the 
Rate of all Teinds ſhould be the fifth Part 
of the conſtaut Rent, where the Stock and 
Teind were accuſtomed to be ſet jointly ; but 
where the Teinds were fet ſeparately 
from the Stock, the Heritor did, in the 
Valuation, get down a fifth Parr of what 
was proven and valued to Je the Rate of 
the Teinds; and which Deduction is cal- 
led the King's Eaſe; becauſe it was given 
by him in his Decreet Arbitral. It was 
alſo ordained, That the ſaids Teinds being 
valued, ſhould be bought at Nine Tears 


„* C. IL. purchaſe (b). 


Par. 1. 
Ac 17. 
and 19. 
K. Ch. II. 
Par. 1. 
Seſſ. 1. 
Act 61. 


12. Fok 


(b) By 4d 23. Parl. Fuly 1690, concerning 
Patronages, it is declared, That the Rights of 
Tithes not heritably diſponed, 2 belong to Patrons 
of the Pariſh, within which the Lands hy, with the 
Burden of the Miniſters Stipend, Augmentation there- 
of, Tacks, future Prorogations, Erection of new Kirks, 
as ſball be found expedient, with this Proviſion, 
That theſe Patrons fhall be obliged to ſell to each 
Heritor the Tithes (they have Right to by that Act) 
of his own Land, at the Rate of fix Years Purchaſe, 
as they ſhall be valued, which is extended to the Pa- 
#rons of Parſonages, by Act 25. Parl. 1693. 3 
| the 
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12. Fo effectuating this Determina- Tic. 10. 
tion, the Parliament 1633, appointed WW 
ſome of their own Number, to value the Valuati- 
ſaids Teinds; and after a Proceſs for Va- T, - 
Juation is raiſed before theſe Commiſſio- "5 
ners, in which the Titular, his Tackſman, 
and the Miniſter ale to be cited, the 
Heritor in the mean time gets the leading 
of his own Teinds. 
13. Taz Probation is oft-times al- 

low'd to both Parties in this Court; and | 
where one Party is preferred, it is called | 
the Prerogative of Probation, and is much | 
contended for, and is thus regulated, viz. 
either the Teinds are drawn ipſa corpora 
by the Titular, or Tackſman; and then 

they have the ſole Probation allowed them, 
= to prove what the Teinds were worth, 
S (they proving that they led ſeven Years of 
ST fifteen before 1628.) or elſe they have 
Rental Bolls paid them; & eo caſu, they 

have the ſole Probation likeways, they 
proving twenty Years Poſſeſfion of uplifting 
Rental Bolls, condeſcending upon Quanti- 


| ty 


the above AG having aboliſhed Patronages, and 
the Patron being obliged to ſell the ſame to the 
Heritors of the Pariſh at the Price of 600 Merks, 
did, in further Recompence give to the Patron, 
the Tithes, as above: But ſeeing Parronages 
are reſtored, and the above Act, in relation to 
the Manner of calling of Miniſters to vacant 
Churches aboliſhed, it may be thought, that 


the above Grant made to Patrons ſo diveſted, 
falls. A 
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Book II. ) and Quality - Or Te:tio, The Heri- 
WY tots have Jacks of their own Teinds for 
Payment of Silver Duty; and then there 
is joint Probation allowed both to Heritor 

and Titular (c). | 
14. EcCCLESIASTICK Perſons, ſuch 
as Biſhops, Parſons, &c. ſubmitted only 
what they were not in Poſſeſſion t; and 
therefore there can be no Valuation led f * 
any Teinds, Parſonage or Vicarage, which 
they were actually in Poſſeſſion of (d): 
But by a Letter from His Majeſty there- 
after, in Anno 1634, it is declared, That 
if their Teinds be ſet to Tackſmen, they may be 
walued during the Tack ; whereas the Teinds 
they were in the natural Poſſeſſion of, cannot; 
| though 


(c) By 4c 30. Parl. Fuly 1690, It is declared, 
That in all Caſes of Valuation, the Heritor ſpall 
have a joint Probation. 

(d) By Act 3o. Parl. Fuly 1690. Tithes belong- 
ing to Miniſters, and poſſeſs'd by them, may be |} 
valued ; but cannot be ſold or bought. 

But by A&# 23. Par. 1693, made for renew- 
ing the Commiſhon for Valuation and Sale ol 
Tithes, &c. It is declared, That the Commiſſion 
ſpall not be extended to the buying or ſelling &f 
Tithes which formerly pertained to Biſhops, and new 
belong to the King, by the Abolition of Prelacy, ſo long a: 
theſe Tithes remain in His Majeſty's Hands undiſpon'd. 
Nor to Tithes belonging to Colleges or Hoſpitals, or to 

ſiech as are mortified and deſtined to pious Uſes, with- 

out prejudice to the valuing of theſe Tithes according 

to Law, and the Heritor to be thereafter liable in 
Payment of the valued Tithe-Duty. 


* 
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though Teinds holden of Collegiat Kirks may Tit. 10. 


be valued, and ſo may be bought aud ſold. 
115. IE Burroughs are only decerned 
do ſell the Superplus of the Teinds they 
had Right ro, over and above what will 
be due for the Entertainment of their Mi- 
niſters, Colleges, Schools and Hoſpitals. 

16. Ar TER the Teinds are valued, 
and the T'itular decerned to fell ; or if the 
Titular be willing to ſell without a De- 
creer, the Heritor is inſeft, and ſeiſed by 
the Titular, who, in the Diſpoſition or 
Charter, reſerves to himſelf Relief of the 
King's Annuity, and of all Impoſitions la id, 
ot to be laid upon Teinds; and War- 
rands only trom his own, and his Predec. i- 
ſors Facts aud Deeds: And on the other 
Hand, the Heritor who has got a Dc- 
creet of Valuation only, and not of Veu- 
dition, is obliged to infeft the Ticular, 
tor Security of the valued Bolls. 


WY 


17. By the foreſaid Decreet Arbitral, Burdens 
the ſeveral Pariſh Kirks were to be pro- affecting 
vided ; and therefore the Titular might Teinds. 


allocate any one Keritor's Teinds for Pro- 
viſion of the Miniſter, which renders the 
Privilege of buying very ineffectual to the 
Heritor (e); whereas it had been much 

better, 


(e) The Parliament 1693, conſidering the 
buying of Tithes in Favours of Heritors, had 
been much hindred by Patrons, Titulars and 
Tackſmen of Tithes, offering to allocate to the 

| Miniſter 
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Book II. better, that the Stipend had been propor- 
Ve ionally laid upon all the Heritors. 


18. TEINDS are not debita fundi, and 


ſo ſingular Succeſſors are not liable in 


them; but yet the Miniſter has ſo far a 


tacit Hypothick, that he may exact his 
modified Stipend from any of the Heritors, 
as faras his Teinds will extend, reſerving 
Relief to that diſtreſſed Heritor; and if 
the Heritor fell his Cropt, the Merchant 
who buys the ſame will be liable; but 


Tenants will not be liable, if they pay a 


joint Duty to their Maſter both for Stock 


Inhibiti- 
on upon 
Teinds. 


and Teind. 

19. WREN the Tack of Teinds ex- 
pire, the Titular needs not uſe a Warning 
againſt the Tackſman, as in Lands; but 
he raiſes and executes an Inhibition againſt 
the Tackſman, which interrupts tacit Relo- 
cation for that and all the ſubſequent Years, 
after which the Intrometters are liable to 
a Spuilzie. 

20. THE Parliament, 1633, did, after 
the ſaid Submiſſions and Decreet Arbitral, 

grant 


Miniſter the Tithes of an Heritor purſuing 2 
Sale, did by Act 23. Ordain, That after Citation, 
it ſhall not be in the Powey of the Patron, Titular, 
or Tackſman, to make any Allocation of the Puyſuer's 
Tithes ſolely, but only in Proportion to the other Tithes 
within the Pariſh, and within his Right, excepting 
always that the Tithes of the Lands belonging in 
Property to the Patron, Titular, or Tackſman, ſhall 
be free of any Part of that Allocation, F there be 


ſufficiency of Tithes beſides; 
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grant to His Majeſty an Annuity out of Tit. 10. 
all Teinds, except theſe paid to Biſhops, WWW 


Annuities 
of Teinds 


to Miniſters in Name of Stipend for ſer- 
ving the Cure, to Colleges, or Hoſpitals, 
and for other pious Uſes, viz. Of e- 
very Teind Boll of the beſt heat, Ten 
Shillings ; of every Boll of the beſt Teind 
Bear, Eight Shillings ; and of every Boll 
of the beſt Teind Oats, Meal, Peaſe, and 
Rye, Six Shillings: And where Oats are 
ot that Nature, that they will not render 
above half Meal, the Rent to be Three 
Shillings ; and where the Bolls of Victual 
are of inferior Goodneſs, Worth, and 
Price, than the beſt, that the King's An- 
auity ſhall be modified proportionally ; and 
where the Rent doth not conſiſt in Victu- 
al, but in Money, that the King ſhall 
have of every hundred Merks of Par ſon- 
age and Vicarage Teind, not conſiſting in 
Victual Rent, the Sum of Six Merks 
Money; and this Annuity is debitum fun- 
di (F); but not being aunexed to the Crown, 
IT 

(F) This Statute is a Ratification of an Act of 
the general Commiſſion of Tithes and Sur- 
render, dated 29 May 1627, which alſo confirms 
ſeveral other Acts of that Commiſſion rela- 
tive to the King's Annuity, which are worthy 
to be rend, but are here omitted, becauſe, by 
a Warrand from K. Ch. II. in the Year 1674, 


a Stop was put to further Payment (which 
Stop ſtill continues) and at the ſame Time by 


Proclamation, all Arrears of this Annuity, before 


the Year 1660, were diſcharged. See my Lord 
Stair's Inſtitutions in the Title concerning Tithes, 


Par. 1633. 
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Book II. it may be, and is ordinarily bought by the 
E Hkeritors from His Majeſty's Theſaurer, or o- 


Inhibi- 


tion. 


Ground 
thereof 


Of Teinds, 


thers having Right from the King (H). 


) Ir is very dubious, if the King's Annuity 
of Tithes be debitum fundi. Neither will the 
Analogy of Law allow it to beſo; becauſe, 
Tithes out of which it is paid, is debitum 
fructuum, to which no Perſon other than the In- 
trometter is liable. However, ſee in the Au- 
thor's Obſervation on the Act eited, his Argu- 
ments for that Poſition. 


— — — — IE 
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Of Inhibitions. 


DROPERT Wand real Rights, with 


the Burdens affecting the ſame, be- 


ing explained, it is fit now to treat of 


Legal Diligences, by which theſe Rights 
may be evicted, or the free Uſe and Diſpoſal 
thereof reſtrained; which Diligences are 
chiefly three, Inhibition, Compriſing, and 
Adjudication. 

2. INHIBITION, is a perſonal Prohi- 
bition by Letters under the Signet, diſcharging 
the Party inhibited, to ſell, dilapidate, or put 
away any of his Land, in Prejudice of the 
Debt due to the Raiſer of the Inhibition. The 
Ground and Warrand thereof is a Decreet, 
or a Regiſtrate Bond, (which in the Con- 

| ſtruction 
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ſtruction of Law is a Decreet) either de- Tir. 11: 
cerning or obliging the Debitor to pay or WWW 


perform the Sums or Deeds therein ſpecifi- 
ed; or a depending Proceſs: And if 
the ſe Inhibitions be not raiſed upon legal 
and relevant Grounds, they may be re- 
duced (a). 


3. Inn1s1T10NS reach only Heritage, Extent 
but not Moveables ; though the Stile there- thereo 


of runs equally againſt both - So that 
moveable Bonds can only be . reduced, in 
as faras they may be the Foundation of 
real Diligence to affect Heritage, reſerving 
{ill perſonal Execution againſt the Gran- 
ter; and they extend only to poſterior vo- 
luntary Rights granted after Inhibition (b), 
bur not to Appriſings, or Adjudicationt, 
though led poſterior. to the Inhibition, if 
the Ground thereof was anterior ; neither 
do they extend to ; AA Diſpofitions and 

L In- 


(4) Inhibition is validly raiſed on an Obliga- 
tion, tho* neither regiſtred, nor made the Sub- 
ject of a libelled Summons. And likewiſe, it 
is raiſed on a general Charge to enter Heir, pro- 
vided the ſpecial Sum due by the deceaſt Debi- 
N with the Document, be mentioned in the 

etters. a 


% Every Kind of Bond, whether moveable or 
heritable, without Infeftment, or with it, gran- 
ted after executing Letters of Inhibition againſt. 
the Debitor, are reducible, aud will be found 
to be of no Force to affect the Subje&s over 
Which the Inhibition hath Influence, 
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Book II Inſeſiments depending upon prior Oblige- 
nent, either general or particular, tor 
granting of theſc Rights; nor to Renunci= | 
ations of temporal Rights, albeit poſterior q 
to the Inhibition, theſe being neceſſar upon 
Payment. | 
* Ad of 4. Br a late Act of Sederunt *, If the 
Sed. 19. Creditor intimate by [Way of Inſtrument to the 
CY Perſon baving the Right of Rever fion, that 
the I/adſetter or Auaualrenter ſtands inhibit 
at his Inſtance, and does produce in preſence of 
the Parties and Notar, the Inhibition duly 
regiſtrated ; The Lords will not ſuſtain Re- 
nunciations, er Grauts of Redemption, al- 
theugh upon true Payment, unleſs there be a 
Declarator of Redemption obtained, to which 
the Inhibiter muſt be cited. 
Manner. 5. THE Way ofexecuting Juhibitions is, 
of execu- that the ſame muſt be by a Meſſenger a- 
ting Inhi- gainſt the Perſon inhibired, perſonally, or 
bitions. ar his Dwelling- place, and at the Market 
Croſs of the Head Burgh of the Shire, 
Stewartry, or Regalities where the Per- 
K. J. vi. ſon inhibited dwells *; and after crying of 
Par. 15. three ſeveral O yes's, and publick reading of 
AG 264. the Letters, the whole Leiges are diſ- 
— _ charged to purchaſe any Lands or Heri- 
OW tages from the Perſon inhibited; and the 
Act 13, 
Meſſenger leaves and affixes a Copy of the 
Letters at the Market Crojs, all which muſt 
k. C. II. be written in a Paper, and ſubſcribed by 
Par. 3z. the Meſſenger, and by two Witneſſes *; 
AR 56, which War is called The Execution of I 
py | ibitton : 


Of Compriſings =... 
hibition : And thereafter the Letters and Tit. 123 
Execution thereof muſt be regiſtrated with 
in forty Days after the Execution thereof (c), 

either in the general Regiſter at Edin- 

burgh, or in the particular Regiſter of the 
Juriſdiction where the Perſon inhibited 

dwells, or the major Part of the Landes 
ly f: And if any ot theſe Acts be omitted, + K.J.VL 
the Inhibition is null; theſe being de ſolen- Par. 7. 
nitatibus inſtrumenti. 119. 


(c) The Preſcription of Inhibitious runsfrom 
the Date of the Regiſtration of the Inſtrument 
of Seaſin, on the Right granted contrary to the 
Inhibition, and not from the Date of the Regi- 
ſtration of the Letters of Inhibition, with Exe- 
cutions. 


TIT. XI. 
Of Comprifiags and Adjudications. 


TH E Fee being thus ſettled in the 2 
al, it may be either taken from 


him, and evicted for his Debt, or his 


Crimes; the firſt is by Appri ſing and Ad- 
Judication, and the laſt by Confiſcation and 
1 | " 
2. ArPRISINOG proceeds by Letters Apptiſing 
charging the ay” to compeat before al 
L 2 A 
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Bock II, a Meſſenger, (who is by the Letters made 
Wo > Judge and Sheriff in that Part, in Place 


3 
Par. 5. 
AR 37. 


of the Sheriff of the Shire, whoſe Office 
properly it is“) and to hear the Lands 
ſpecified in the Letters, appriſed by an 
Hand of fifteen ſuworn Men, and declared 
to belong to the Creditor for Payment of his 
Debt. But becauſe our Law thought it 
not juſt that a Man's Lands ſhould be 
taken from him, whilſt his Moveables 
could pay his Debr ; therefore, in the 
firſt Place, the Meſſenger who executes 
the Letters, muſt declare, that he ſearched 
for Moveables; and derne he could not 
find as many as would pay the Debt; 
therefore he denounced the Lands to be 
appriſed on the Ground of the Lauds, ard 
at the Market Croſs of the Shire, Stewartry, 
or Regality where the Lands ly, and left 


Copies both on the Ground, and at the 


Croſs. 

3. Ar the Day appointed by the Let- 
ters, the Meſſenger, who is made Sheriff in 
that Part, ſences a Court, and the Debitor 
being called, his Lands are offered to him for 
the Money; and if the Money be not ready, 


the Inqueſt finds, that the Debitor's Lands 


Decreet 
of Com- 


priſing. 


ſhould belong to the Creditor for his Payment, 
and this is called a Decreet of Compriſing ; 
and the moſt part of the Inqueſt affixes 
their Seals thereto; upon which the Com- 
priſer gets a Charter paſs d in Exchequer, 
and is infeft by Precepts out of the Gow 
ary, 


6 * 
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lary, if the Lands hold of the King : Tit. 12: 
And though of old, Land appriſed was WWW 
proportioned to the Money; yet there- 
after, whatever Land was ſought to be 
appriſed, was accordingly appriſed, though 
far exceeding the Sum in value; becauſe 
ſeven Years was given (which was there- * x C. I 
after prorogated ro Ten) for redeeming Par. 1. 
the Land by Payment of the true Sum, and Sell. 1. 
this is called a f legal Reverſion, becauſe 1 
the Law gives it to the Debitor; and if it 60... 
be not redeemed within that Time, the ſion. 
Land belongs to the Appriſer for ever ; 
but that Legal runs not againſt Minors, 
becauſe they want Fudgment to know their 
Hazard; ſo that they may Redeem at 
any Time before they be twenty five 
Years compleat: But if the Compriſing 


_ expire during their Minority, the Compriſer 


will thereafrer have Right to the whole 

Mails and Duties, albeit exceeding his 

Annualrent : But that Part of the Act 

is altered by a poſterior Statute, and the 

Appriſer is reſtricted to his Annualrent 

during the Minority of the Debitor f. K. C. II. 
4. IF a Minor ſucceed to a Minor 3 s 

whoſe Lands are appriſed, he has Right to 3 

Redeem, as if the Compriſing had been 


led againſt himſelf: But if a Major ſuc- See Book 


ceed to a Minor after the Legal is expired, L Tit. 7+ 


C$ 12, 


he hath only Year and Day to Redeem ; 
and if the ſeven Years be unexpired in the 
Minor's Time, the Major may Redeem 

L 3 with- 


— 
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Book II within theſe Years that are not run: 
And, if the Rent of the Lands be not cor- 
© reſpondent to the Annualrent of the Money, 
whoever has Right to the Reverſion, whe- 
ther Major or Minor, mult ſatisfy the 
whole Sums and Annualrents reſting, be- 
IK. J. vi. fore he can Redeem f: But the Cimpri ſer, 
Fer. 23, during the Legal, is reſtricted to the An- 
Ad 6. nualrent of the Sums due to him, and the 
Ssuperplus of his Intromiſſion will be im- 
puted in Payment of his Principal Sum; 
and if he be paid, by Intromiſſion within 
the Legal, of his whole principal Sum, bygone 
Annualrents and Expences, with the Compo- 
r ſition paid to the Superior, the Compri ſiug 
n 
Act 6f F. I HovGcn the Superior be not re- 
| gularly obliged to receive a ſingular Suc- 
ceſſor; yet, leſt by Colluſion betwixt the 
Debitor aud his Superior, the true Creditor 
ſhould be unpaid; therefore by a ſpecial 
Aft of Parliament, the Superior is forced to 
receive a Compriſer upon Payment of 2 
K. J. v. full Years Duty of the Land et, and he 
A 5- gets no more from all, though many 
5 Compriſers charge him to receive them; 


he 23. the Superior pleaſes, he may retain the 
but if Land to himſelf, he paying the 


AR C. 
„ 
6. Tx firſt Compriſing without Seaſin, 
carries Right to all Tacks, Reverſions: 
and other Rights which require no Infeft- 
ment; and all poſterior Compriſings need 
he 0. . _ 46 nor 


5 
7 
* 
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and Adjuditations. 


not Infeftment, ' becauſe they carry only. Tit. 14 
the Right of Reverſion; but yet ordinat= . 


ly ſecond Appriſers do infeft themſelves, 
becauſe the firſt may be null, or become 
paid (d); or the firſt Compriſer may ly 
out from ſecking Mails and Duties; or 
the ſecond Compriſers would remove Te- 
nants, which none can purſue without be- 
ing infetr; but the Superior compriſing 
needs no Infeftment. 

7. AFTER Denunciation of the Lands 
to be appriſed, the Debitor can do no vo- 
luntar Deed by diſponing or reſigning, 
(becauſe, elſe he might fruſtrate the Dili- 
gence) except he was, before Denuncia- 
_ ſpecially obliged to diſpone or re- 
ign. 


8. In a Competition amongſt Ap- prefe- 
priſers, the firſt Infeftment or Charge a- rence a- 
gainſt the Superior is always preferred; mongſt 
and if the firſt Compriſer did Diligence to Appriſers 


be infeft, but was ſtopt by Colluſion, as if 


the Superior, to gratify the ſecond Com- 


pri ſer, ſhould unjuſtly ſuſpend the firſt, albeit 
the ſecond Appriſer be firſt infett ; yet the 
firſt Appriſer having done Diligence, by 
charging the Superior, will be preferred to 
the ſecond Appriſer firſt infetr, 

L 4 9. TRE 


(4) A ſecond, or any other poſterior Appriſer, 
needs not to be infeft, provided Infeftment has 
followed on the firſt Compriſing, for the Rea- 
ſon given by our Author. 
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9. T nx Compriſer, during the Years of 


Poſſeſſion; but if he once enter, he muſt 
be comptable for the Mails and Duties, 
though he leave off to poſſeſs ; but if the 
meaneſt Part of the Sum be unpayed after 
the expiring of the Legal, the whole Land 
compriſed belongs to the Compriſer, without 
Conſideration of what he has intrometted 
with; to prevent which, the Debitor, or 
a ſecond, or any poſterior Compriſer, who 
has compriſed the Right of Rewer ſion, does, 
before the Legal expire, require the Com- 
priſer to compear at any Day or Place to 
receive his Money, in ſo far as he is not 
payed by his Intromiſſion; and having 
conſigned the ſame accordingly at that 
Day, he raiſes an Action of Compt and 
Reckoning before the Lords of Seſſjon ; and 
if it be found, that he is paid by Intromiſſion, 
and the Money configned, the Lords decern 
the Compriſing to be paid and extinc (e); 
nor needs the Debitor get new —_ 
4 Acne do of 


(e) To prevent Diſputation on the Queſtion, 
which is the firſt Appriſing. By Act 62. Parl. 
1661, It is declared, That ſuch Compriſings as are 

eferable to all others, in Reſpect of the firſt and 
real Right and Infeſtment following thereon, or the 


Frſt exact Diligence for obtaining the ſame, are, and 


ſhall be holden the firſt effectual Appriſing, tho there 


be others in Date anterior. See our Author's Ob- 


ſervation on that Act. f | 
Ir s a Conditional Right and Infeftment, aj 
dief. See before Tit. 8. § 18. 5 
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for the former Right revives, ſince the Tit. 12. 


Fee was till in his Perſon, upon Condi- WWW 
tion that he would pay the Sum within 

the Legal. I | 

10. In this Compt and Reckoning, the 
Compriſer will ger ailowance ot the Sheriff 

Fee which is the twentieth Penny of the Sheriff 
Sum that was compriſed for, and of che Fee. 
Entry payable to the Superior, thoug. 

the Appriſer truly paid neither; but he 

will not get Payment of a Fattor's Fee for 

taking up the Rent, except he really 

paid it (J). | 

11. ALL Asopriſings led ſince the firſt of 
January 1652, within Year and Day (g) KC. Ii. 
of the, firſt cHectual Comprifing by Infeft- kar gr. 
ment, or Charge againſt the Superior, come 

in pari paſu, as it they were all contained 

in one Appriſiuzg, But the poſterior Ap- 

| prifungs 


(F) An Adjudger gets Allowance, not-only of 
the Entry, or Compoſition due to the Superior, 
with the Expence war'd out in deducing the 
Adjudication, and compleating the ſame by In- 
feftment, but allo of che Annualrent of both, 
from the Time they were expended. | 


() The Year and Day is computed from the 
Date of the Decreet of the Appriling firſt com- 
pleated, and not from the Date of the Infeft- 
ment; ſo that a poſterior Decreet of Compriſing, 
whoſe Date is not within Year and Day of the 
Date of the Decreet, which is perfected, tho” 
within Year and Day of the Date of the In- 
feftment following on it, hath not the Pri- 
vilege, | 


2 
” 
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Book II. prifings within Year and Day, muſt pay | 
LV their Proportion of the Expences of the 

Tnfeftment, and Compoſition given to the 

Superior by the firſt Appriſer (%). 

12. BEecavss appearand Heirs did 

frequently acquire Rights to expired Ap- 

pri ſings againſt their Predeceſſors, by 

which they bruiked their Eſtates without 

paying their Debt, to the Ruin of lawful 

AR forc- Creditors: Therefore our Law did very 
ſaid, juſtly ordain all ſuch Appriſings to be re- 
deemed for the Sums truly paid out by the 
appearaud Heir (i) which proceeds, albeit 

the appearand Heir acquire theſe Rights 

in his Predeceſſor's Lifetime. But if the 

expired Appriſing was acquired Gratis 

Im — 

(Þ) By Ac G2. Parl. 1661, It is provided, 
That Creditors having Right to the firſt Compriſing, 
ſpall, by the poſterior Creditors offering to Redeem, be 
ſatisfied of the whole Expences deburſed by them, in 
deducing and expeding the firſt Compriſing and Infeft- 
ment thereon, of which Expence, the firſt Appriſer 
vears no Shave, 

(i) The Laws, ſince our Author wrote this 
Book, have brought abont great Alterations, for 
by Act 24 Parl. 1695. It is ordained, That if an 
appearand Heir enter to poſſeſs his Father's Eftate, or 
purchaſe to himſelf, or to any other for his Beboof, 
any Right thereto otherwiſe, as higheſt Offerer, with- 
ont Colluſion, at a legal publick Roup of that Eftate, 
his foreſaid Poſſeſſion or Purchaſe ſhall be repute a Be- 
baviour as Heir, and a ſufficient paſſive Title to 
make him univerſally liable for all his Predeceſſors 
Debts and Deeds, as if be were ſerved Heir, where- 
through fuch Debts are not to be now reckoned 


and Adjudicatious. 


by the appearand Heir, the ſame is only Tit. 12. 
redeemable by the Creditors for the Sums . 


contain'd in the Appriſing. 
13. Becavse the Parliament thought 


it exorbitant to take the greateſt Eſtates 


for the ſmalleſt Sums, and to make a 
Meſſenger Judge in Affairs of ſo great Im- 
portance; therefore, in Anno 1672, this 


Way of Compriſing was altered, and in 4gjudi- 
place thereof the Creditor now gets Land cation. 


adjudged ( to him by the Lords of Seſſion, 
proportionally to the Sums due to him 
with a fifth Part more) beſides the Com- 
poſition due to the Superior, and Expences 
for obtaining Infeftment, becauſe the 
Creditor is obliged to take Land for his Mo- 
ney (1) ; which Adjudication coming in 


(k) As Sheriffs were, in ancient Times, compe- 
tent Judges to Compriſings of Lands within 
their Territory; fo at this Day, Adjudica- 
tions of the ſame Lands, can validly be deduced 
before them, which, it may be thought, cannot 
be legally done before Magiſtrates of Burghs, 
tho' they have rhe Privilege and Power of She- 
riffs within their Liberties. | 
Y Through the: Damage befalling the Debitor, 
by his giving Lands equivalent to the principal 
Debt, and to a fifth Part more, the firſt: Al- 
ternative of the Act, is in deſuetude, and I 
doubt, if it can be inſtanced, that this Part was 
ever obſerved. Now, albeit an Adjudger may 
reaſonably judge his Debitor will not follow it; 
yet he muſt, in his Summons, libel upon the Act, 
and narrate diſtinctly both theſe Ong 


* 
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Par. 2. 
Seſſ. 3. 
Act 19. 


Of Compriſings 
place of Comprifings, is perfected by Char- 
ter and Seafin, as Comprifings; and the Su- 
perior is obliged to receive the Adjudger *, 
but it is redeemable only within five Years 
by Majors. 
14. IE the Debitor compear not to 


concur for compleating the Adjudger's 


Right, by giving him a Progreſs and Tran- 


ſumpts of the Evidents, and ratitying the 


Decreet of Adjudication (m) ; then the whole 
5 Lands 


_ otherwiſe his Decreet of Adjudication 1s null, 


ber 9. 1681. Obſer. by Pre 


And in the Cafe of Geddie againſt Telfer, Decem- 

ſident Falconer, The 
Lords found the Reaſons of Reduction, that the 
Decreet of Adjudication being in abſence, ie. 
without Probation of the Rental, did bear a 


fifth Part more, relevant to retrench the princi- 


pal Sum, Annualrents, and Compoſition to the 
Supertor,. without Accumulation of Annualrent 
upon Annualrent. 

By Act 19. Par. 1672, The Lands are adjudge- 
able for the Annualrent of the Compoſition, 
and of the Expence. | 

A Creditor may, of an Infeftment of Annual- 
rent conſtitute in Favours of his Debitor, Ad- 
judge a fifth Part more than his Credit, as if 
the ſame were Lands ; for the Lords have found, 
that the Reaſon of the Act of Parliament ex- 
tends to Annualrents as well as to Lands, Jan. 
10. 1683. Ker againſt Ruthven, obſerved by 
Falconer. | 

(m) In Confirmation of the Notes above on 
§ 13. 5. The Lords, by a Deciſion, in a Plea of 
Adjudication, Wilſon againſt Sir Alexander Home, 


Feb. 24. 1684. And by AR of Sederunt on the 


26th 
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Lands can be adjudged, as they were Tir. r2 


formerly appriſed, (nor in that Caſe can 
the Adjudication contain a fifth Part 
more) it being unreaſonable to force a 
Man to take proportional Lands for his Mo- 
ey, and yet to be unſecured even for that 


WY 


Proportion; and they are redeemable with- 


in ten Years, (theſe Adjudications being 
now come in the Place of Apprifings) (1) 
and have the ſame Privileges and Re- 
ſtrictions which Compriſings had by the 
AA of Parliament, made concerning Debi- 
tor and Creditor, in Anno 1661, But it the 
Creditor attain Poſſeſſion upon his Com- 
priſing, or Adjudication, he can uſe no 
further Execution againſt the Debitor, ex- 
cept the Lands be evicted *. 

15. THERE are other two Kinds of 
Adjudication f, allowed by our Law ; The 


* R. C. II 


Par. 2. 
Seſſ. 3. 
Act 19. 


Ad judi- 


lirſt is, when the appearaud Heir of the De- cations 
bitor after the 


26th of that Month, declare all Adjudications, 


led after that Day, not only for the Penalty, but 


alſo for a fifth Part of the Principal, to be null. 

) Ad judications have Privileges the ſame al- 
molt with Appriſings, in as far as a Citation 
given upon a Summons of Adjudication, makes 
the Decreet of Adjudication preferable to an 
Infeftment of Annualrent, conſtitute after that 
Citation, tho' before the ſaid Decreet was pro- 


| nounced, Fan, 2. 1682. Creditors of Enoch, ob- 


lerv'd by Falconer. But this Preference holds 
only in Competition with voluntary Rights, 
and not in Competition with legal Diligences, 
ſuch as Arreſtments, Anderſon againſt Anderſon, 
Feb, 1. 1684, obſery'd by Falconer, 


old Form, 
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Book II. bitor is charged to enter Heir; and renoun- j 
WAY ces to be Heir, the Creditor having ob- 
| tained a Decreet, Cognitionis Cauſa (n), 
| for conſtituting the Debt, wherein the * 
appearance Heir is only purſued for Forma- 5 
| lity: But the Decreet can have no Effect 
[i perſonally againſt him; in which Caſe, 
the 


(n) By AG of Sederant, Nov. 23. 1711. Factors 
upon Bankrupted Eſtates are authoriſed to 
raiſe a Summons of Adjudication at their own 
Inſtance, to the Behoof of ſuch Creditors who 
ſhall, within go Days after Sequeſtration, give 
to a Clerk of Seſſion their Inſtructions of Debt, 
with a Declaration, &. The Expence of ſuch 
Adjudication, if the firſt Time raiſed, comes off 
the Eftate, but the Charges of a ſecond, or 
after Summons, muſt be paid by the Creditors 
themſelves ; and all this is without Prejudice 
to each Creditor by himſelf alone, to Adjudge 
as formerly: However, on account of ſome In- 
conveniency, and that Bankrupted Eftates are 
adjudged before Sequeſtration. This A& is not 
obſerved. | 

Of all Decreets of Adjudication, as well of theſe 
called cognitionis cauſa, and ad factum præſtandum, 
as of theſe which by Act of Parliament 1672, have 
come in place of Appriſings, the Clerk is order- 
ed to make an Abreviate i. e. A ſhort Note of the 
Contents thereof (which is come in place of Al- 
lowances) to be ſigned by the Lord Ordinary 
who pronounced Decreet, and it muſt, within 60 
Days, be recorded in the Books of the Clerks 
to the Bills. See Art. 24. Regul. 1694. Art. 4 
Regul. 1696. A of Sed. Fan. 18. 1715. Before this 
Regulation, Adjudications on Decreets cognitioni 
eanſa, nor Adjudications ad factum praſtandum, 
were neither allowed, not recorded. | 
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the Hæreditas jacens will be adjudged to Tit. 12. 
the Creditor for Payment of the Debt du 
by the Defunct; which if it be liquid, 
and inſtantly inſtructed, the Purſuer in the 


ſame Proceſs proteſting for Adjudication, 


the ſame will be allowed to him ſummari- 
ly, without Neceſſity ot any other Decreet, 
Cognitioais Cauſa. n a 
16, THESE Adjudications are redeem- * of 
able within Ten Tears, at the Inſtance of Adjud. 
Con-creditors, one after another, who have 
likewiſe obtained Decreets of Adjudica- 
tion: And a Minor renouncing to be 


- Heir, may be reponed, and allowed ro K. C. II. 


redeem upon Payment. But Majors re- — po 


nouncing have not that Privilege directly, Act 62. 
(o) it being only by Act of Parliament 
granted to Minors, or to Corcreditors, 
likewiſe Adjudgers. 
17. AND if the Superior be charged to 
infeft the Adjudger, he will get a Years 
Rent for Compoſition, as in Comprifings t (p). 1 oa. IL 


18. A p- Seſſ. 1. 
(o) A Major renouncing, &c. uſes th's Method Act 18. 
to be redreſſed; he grants a ſimulate Bond to 
a Confident, who charges him to enter Heir in 
Special to the Hereditas jacens, within 40 Days, 
and thereafter raiſes Adjudication in common 
Form, which ſerves him for a Title, not only 
to redeem prior Adjudications, but alſo to re- 
duce them upon Nullities, and in a Proceſs of 
Mails and Duties, upon a Competition, to al- 
ledge and prove the anterior Adjudger paid by 
Intromiſſion, &c. | 


Every Adjudger whatever pays a Years 
Reat, | | 


— 
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Book II. 18. AvJuvpicartioNns carry Right 
co all which would have fallen to the 

Heir, as all heritable Rights (); and the 

whole bygone Rents and Duties, ſince the 
Defunct's Death, may be adjudged, becauſe 
theſe belonged to the Heir. 

19. THERE is another Kind of Ad- 
judication competent by our Law; that is 
tor performiig any Obligement which 
conſiſts in facto, and relates to particular 
Diſpeſitions and Obligements to inſeft; and 
after Diligence uſed by Decrect, and re- 
giſtrated Horning againſt the Diſponer or 
his Heir, for making the fame effectual, 
the Lords will adjudge the Lands diſponed 
tu belong to the Purſuer as a Remedium ex- 
traodinarium, there being no other Re- 
medy competent (7). 

20. THIS Adjudication extends no 

further than to the Thing diſponed, and 
bath no Reverſion. 


7 


| 21. It 


4 () Heirſhip Moveables, and Bonds ſecluding 
9 Executors, are ad judgable, tho' ſometimes they 
ö are carried off by an Executor confirming, and 
| in a Competition, there's place for the Rule, 
prior tempore potior jure. | | 
| (] An Adjudger of ſpecifick Lands in Imple- 
| ment of a Diſpoſition of theſe Lands, being firſt 
infeft, excludes other Adjudgers for liquid ; Jag 
1 tho* within Year and Day. For, in this Caſe, 
W the 4d 62, Par. 1661. which brings in pay: paſſu 
| Appriſings for liquid Sums deduced within Year 
| and Day of one another, takes not place. See 
l Lady Fraſer againſt the Creditors of Lord Fraſer, 
| | Decemh. 12. 1677. obſery'd by Stair's 
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21. If the common Debitor become Tit. 12] 
Bankrupt, and that there are real Dili- WWW 
gences affecting his Eſtate, then the Cre- 
ditors may raiſe an Action of Sale before 
the Lords, and get the Eſtate rouped t, K. C. II. 
and, according to their Diligences, the Par. 3. 
Price divided amongſt them, effeiring to Act 27. 
their Sums. 

22, IN this Proceſs, the Lords firſt de- 


| 

8 termine what ſhall be the loweſt Price, 
and then thzy name one of their Number(a) 
x M betore 

| 


(a) The Law in this Point is much altered to 

the better ; for now by A# 20. Par. Fuly 1690, 
The Lords of Seſſion are authoriſed to pronounce 
Decreet of Sale of Bankrupt Eftates, adjudging 
to the Buyer the Lands fold, in which he may 
be infeft in the ſame Way as upon ether Ad- 


o judications. 2. That fo ſoon as the Debitor is 

4 tound Bankrupt, the Sale may proceed, whe- | 
ther the Legal be expired or not. 3. If none a 

| will buy at the Rate determined by the Lords, 

F [| theſaid Lords are impowered to divide the Lands 

8 among the Creditors, according to their Rights 

y and Diligences. 4. That the Sale may not be 

1 obſtructed by the Donatary of Liferent Eſcheat, | 

e, the Lords are to determine the Value of ir, and 1 
to ſell Lands for paying the Price thereof. 1 

4 In Relation to this Act, it may be obſerved, , 

| That a Decreet of Sale is a new Kind of Ad- d 

8, jucication, and is without Reverſion. 2. Tho f 

ſe, the Matter of Bankruptcy be fully treated by our g 

fu Author in his Obſervations, on A# 18. Par. 1621. - a 

ar yet the Definition and Deſcription of a Bank- | 

ee rupt not being clear and diſtin&, gave riſe to f 

* much Altercation, till the Parliament by A# 5. 1 


anno 1696, ſtatuted, That for thereafter, if <4 1 
my 
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Book II. before whom the Roup is to be made; 
AE and, if none offer more, the Raiſer of 
the Action is preferred, and the Lands 
are diſponed by that Lord, and the Diſ- 

poſition runs in his Name. 


23. Co N FPEIS· 


Perſon under Diligence by Hornine and Caption be ei- 
ther impriſened, or retired to the Abbay, or any other 
privileged Place, or flee or al ſcond for his perſonal 
Security, or defend his Perſon by Force, and be aftcr- 
wards found by Sentence of the Lords of Seſſion to be 
Inſolvent, Pall be holden and reputed on theſe three 
joint Grounds, viz. Diligence by Horning and Caption, 
and Inſolvency, joined with one or other of the ſaid 
Alternatives of Impriſonment, or retiring, or fiecins, or 
abſcondins, or ſorcible defending, to be a notour Bank- 
rupt, and that from the Time of his ſoreſaid Im- 
Friſonment, retiring, flying, abſconding, or fen 
defending. : | | 
Executions on edictal Citations of al! inte- 
refted in the Lands, &. as by A# 17. Par. 1681. 
are ordered to be ſummoned, muſt be recorded 
in a Particular Regiſter at Edin burgb, upon the 
laſt Day to which theſe Citations are given, 0- 
therwiſe they are null. 4 of Sed, Nov. 13. 1711, 
I, 
By Art. 26. Regul. 1695. The Sale cannot proceed, 
till the Decreet of Ranking of the Creditors be 
extracted. | 
The Diviſion of the bankrupted Lands among 
many Creditors, (when ſome of them have ſmall 
Debrs) being moſt difficult, if not impracti- 
cable, as was found in the Cafe of the Creditors 
of Bruce of Kennet, 1n the Year » The 
Lords for to invite Perſons to offer at the Roup, 


upon Application of the Creditors, will 44 
the 


aud Adjadications. c 


the Price, and ordain a ſecond Roup for ſelling Tit. 1 2. 
the Lands according thereto. See the Caſe off 


the Creditors of the Land Supplicants, Fuly 7. 
1709. marked by Forbes in his Journal of the 
Seſhon. 

Let this ſuffice, ſeeing the Form and Order 
of a Proceſs of Sale, &c. from the Commence- 
ment to the Concluſion thereof belongs to the 
Practical Part of the Law, and was not within ous 
Author's Scheme and Deſign in theſe Inftitu- 
tions. 


23. Cox FIScAT TON Will be handled 
in the Title of Crimes. 
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1 re. 
Of Obligations and Contracts in general. 


1 AVING thus cleared Real | 
Rights, we will now proceed 


| ſonal Rights. 


Obliga- 
tions. 


Diviſion 
of Obli- 
gations. 


to treat of Obligations and Per- 


2. AN Obligation is defined to be that 
legal Ty whereby we are bound to pay or per- 

form any Thing. RS 
3. THz chief Diviſion of Obligations 
by the Civil Law and ours, is, that ſome 
| are 


re 


Contracts in general. 


ture. Some Civil, becauſe they ariſe from 
poſitive Laws, or Municipal Cuſtoms. 


ANOTHER conſiderable Diviſion Another 
of Obligations, 1s, That ſome ariſe from Diviſion 
Contratts, ſome from Deeds reſembling of Oblig. 


Cntracis, ſome from Malefices, and ſome 
from Deeds which reſembie Malefices ; ex 
contractu, aut quaſi Contratiu; ex ma- 
leficio, aut quaſi maleficio: For we be- 
come equally tied and obliged to Men, 
either by contracting expreſly with them, or 


by doing ſome Deed which induces an 


Obligation without an expreſs Paction; or 
by committing Malefices againſt them. 

5. A Contract is an Agreement entered 
into by ſeveral Perſons, inducing an Obliga- 
tion b its own Nature ; and the Obligations 
ariſing from Contracts are divided and di- 
{tinguiſhed according as they are perfected, 
either by the ſole Conſent of the Con- 
tratfors, or by the Intervention, or Tra- 
dition of Things: Or laſtly, By Word 
or Hit. Hence is that remarkable Di- 
viſion of Contracts in the Civil Law, Qui 
re, verbis, literis, aut conſenſu per ficiuntur. 


6. THE Contracts which depend upon Contracts 


Things, are theſe, which ariſe either from 
Borrowiag, (which comprehends indebite 


ſolutum) or from Loan, or from Depoſitation, 


or from Inpignoration; and are called 
mutuum, commodatum, depoſitum, & pig nus. 
M 3 7. Bo RROW· 
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are Natural, becauſe tliey ariſe from the Tit. 1. 
Principles of right Reaſon, or Laws of Na- WY 


Contrats 


Rea! 
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Book III. 7. BoRRO WIN, or Mutuum, is that 
contract, whereby a Man getting any Thing 
Mutuum. from another, is obliged to reſtore him not the 


ſame Thing that was borrowed, but the Equi- 


| valent; or, as much of the ſame Quality in 


Meaſure, Number, and Weight : As, when 


one borrows a Thouſand Pounds, the Re- 
ceiver obliges himſelf to reſtore not the 
ſame, but another Thouſand Pounds; and 
therefore, the Property of the Thing borrow- 
ed, being transferred from the Giver to the 
Receiver, the Receiver runs the Hazard of 
all the Loſs that the Thing borrowed can 
ſuſtain, after it is delivered: This Con- 
tract is moſt ſtrictly interpreted, ſo that 
nothing is underſtood, but what is clearly 
expreſsꝰ d. 3 

Commo- 8. LOAN, or Commodatum, is that Con- 

datum. tyact, whereby a Man gets the Loan of any 

| particular Thing gratis, for ſome ſpecial Uſe, 
and obliges him to reſtore the ſame Thing in 
Specie, and not the Equivalent; as, when 
a Man gets the Loan of a Horſe, or Coach: 
And, becauſe in this Caſe the Property re- 


Thing lent be loſt, or periſh by Chance, 
the Loſs redounds to the Lender; for the 
Thing is ſtil] his: Bur, if the Thing be 
tent merely for the Advantage of the Bor- 
oer, he is liable to do molt exact Dili- 
gence; and therefore, if the Thing periſh, 
or ſuſtain any Prejudice for Want of exact 


ſame 


mains with the Lender, therefore, if the 


Diligence, the Borrower muſt make up the 


Contradls in general. 


fame; but, if the Thing was lent for both the 
Borrower and the Lender Advantage, then, 
from the ſame Principle of natural Equity, 
the Borrower is only obliged to do ſuch Di- 
ligence, and to be ſo careful of the Thing 
b;rrowed, as he would have been of his 
own. 

9. IN this Contract, the Receiver is obli- 
ged to reſtore the ſame Species in as good 
Condition as he got it (a); and the Lender 
is obliged to pay the Receiver any conſide- 
rable Expences, that he neceſſarily be- 
ſtowed upon the Thing borrowed (b), the 
Law not allowing inconſiderable Expences ; 

becauſe the Borrower has the Uſe of the 
Thing which ſhould compenſe theſe. 

10. PRECARIUMIS, when any Thing 1s 
ſent to be called back at the Leader's Pleaſure, 
whereia it differs from commodatum; which 


M 4 imports 


(2) Lawyers expreſs themſelves in the Terms 
of Philoſophy, Genzs & Spectes, but in a Mean- 
ing quite different; for Genus ſignifies, in Law, 
the ſame Thing, as Species in Logick : And 
again, Species, in the Language of the Law, 
ſignifies the fame, as [ndividuum in Philoſophy. 
Wherefore, a Commodatary mult reſtore the 
Thing borrowed, (the very ſame individual or) 
in Specie, and not another Genericum, and in its 


Kind, or an Equivalent. 


(b) If the Expence wared on the Thing bor- 
rowed be conſiderable, the Commodatary may 
either retain it till he be paid ; or, having de- 
livered it under a Proteſtation, may raiſe Action 


for Payment, 
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Book III. imports always a determinate Time for making 
> Uſe of the Thing lent. | 


caupones 


$rab. &c. 


11. DREPOSITAT TON is that Contract, 
which is entered into, by one Man's deli- 
vering any Thing into the Cuſtody of another, 
to be kept gratis for his Uſe ; and therefore, 
becauſe, in this Contract, the Property re- 
mains with him, who did depofitate the 
Thing, if it be loſt, it is loſt to him: And, 
ſince Depoſitations are made for the Behoof of 
him who does depoſitate, therefore the Depo- 
ſitar (tor ſo we call him, in whoſe Hand 
the Thing is depoſitated) is only liable, it 
the Thing depofitate was loſt by the De- 
po ſitar s Dole, or groſs Fault; nam depo ſi- 
tarius tantum præſtat dilum, & latam culpanm : 
But Ina-keepers, Stablers, and Maſters of 
Ships, are liable to molt exact Diligence ; 
in preſerving the Goods of Travellers and 
Paſſengers, which they bring into their 
Houſes and Ships, and to repair and make 
up all the Loſs they may ſuſtain, while 
they are in the Iuns or Ships, whether the 
Prejudice come by the Servants or Mari- 
ners, or by Straugers ; which ſpecial Kind 
of Depoſitution, is introduced by Equity, con- 
trary to the common Rules of Depoſitation, 
and which we have immediately from the 
Civil Law, and edictum pratoris, intituled, 
Nautæ, caupones, ſtabularii, &c. 

12. As, in this Contract, the Depofitar 
is liable to reſtore the ſame Thing that is 
depoftate, and not the Equivalent; ſo * 
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Contracts in general, 


who depoſitates, is obliged to pay the De- Tit. 1. 


pofitar what he beſtowed upon it, whilſt it 
did ly beſide him (c); for, generally, a 
gratuitous Office ought to prejudge no Man. 
But he cannot crave Compenſation upon 
any Debt due to him, by the Perſon who 
depoſitates, which is fingular in this Con- 
trad, for he mult firſt anſwer his Truſt. 


13. PLEDGE is the Contract, whereby Pledge. 


one Man gives to another any Thing, for the 
Receivers Security of what he owes him, to be 
redelivered upon Payment; and therefore, 
becauſe the Thing it ſelf, in Specte, is to be 


redelivered, if it periſh, during the Impig- 


noration, without the groſs Fault or Fraud 
of him who receives the Pledge, it periſhes 
to the Impignorator ; and, becauſe Inpigno- 
rations are made for the Advantage of the 
Giver and Receiver, (the one being con- 
cerned to get Money, or ſome ſuch Thing 
upon the Pledge, and the other to get a 
Pledge for Securicy of his Money) there- 
fore, he who receives the Pledge, is liable 
to do ſuch Diligence for preſerving thereof, 
as prudent Men uſe to do in their own Ak- 
fairs; but he is not liable for culpa leviſſima, 
the Contract being for the Behoof of both 
Parties; and he will have Repetition from 

him, 


(c) Nevertheleſs he may retain it, till he get 
Satisfaction of what he has neceſſarily or profi- 
tably beſtowed on the Thing depoſited: And in 
this we adopt the Roman Law. | 
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Book III. him, for what he profitably beſtowed upon 
Vit during the Impignoration. | 
14. SOMETIMES What is impignorated 
is not delivered, and then the Pledge is 
Hypotke- called an Hypotheque, and the Law fome- 
que. times makes ſuch tacit Hypotheques without 
expreſs Paction, as, where it makes the 
Corn growing upon Land, or the Goods 
brought into the Houſe, ro be liable ro | 
the Heritor tor Payment of his Renr. IF 

15. It one Man pays to another more 

than is due to him, or what is not due at 
all, the Law allows to him Repetition ot 
What was unjuſtly paid; and this is called 
3 Solutio indebiti; becauſe, by paying to you, 
. Joblige you really, and in Efect to repay ; 
what ſhall be found not to be due, or to | 
have been paid more than was really due: 
But, ſince this Obligation ariſes from the 
Paver's Ignorance, therefore, if he knew 
that what he paid was not due, he will 
not get Repetition; but, what he paid, will 
be look'd upon as a Donation, but it muſt 
be ignorantia facti, tor ignorantia juris avail- 
eth no Man: And, ſince this Repayment 
is only allowed by the Principles of natural 
Equity; therefore, if what was paid was 
due in Equity, though it was not due by 
poſitive Law, the Payer will not get Repe- 
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T1T. Il. Yo 
; Of Obligations by Mord or IWrit. 


8 O ME Obligationt require Mit to make Obligati- 
| them binding, whereas others require on by 
Vit only by Way of Probatioa; that is Writ. 
to ſay, cannot be proven without Writ, though 
they be valid, and binding without it. 
2. ALL Obligations for tranſmitting the 
real Right of Lands, ot others to be per- 
tected by Writ,do ſo far require Mit of their 
own Nature, that though the Bargain bz 
ſolemnly and clearly ended by verbal Trau- 
ſaction, yet there is ſtill Place to refile, or 
| locus pœnitentiæ, till the Writ be ſigued (a). 
3. THouGH verbal Promiſes do by our Promiles. 
Law bind the Promiſer, yet becauſe tie 
Pofition and Inport of Words may be eaſily 
miſtaken by the Hearers; therefore, verbal 
Obligations or Promiſes can only be proven 1 
by Oath of Party, and not by Mitneſſes, \ 
though the Sum be never ſo ſmall. I 
| 4. BECAUSE 


hy 


(a) By a BritiſÞ Act of Parliament made in the 

roth Year of the Reign of Queen An, and 

Anno Dom. 1711. Cap. 19. And by another in the 

12th Year of her Reign, The Writs named in theſe 

Acts muſt be extended on ſtamped Paper, otherwiſe they 

are neither obligatory nor probative, unleſs 5 lib. be 

paid, The Titles of the Writings to be put on i 
ſtamped Paper, may be found in the End of | 

" Þ Spotiſwood's une: th to Stiles, &c. Edit, Ano 1 
Ins. 1 
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Obligations by 
4. Brcavuse Mens Subſcriptions may be 


. eaſily counterfeited ; therefore, by an expreſs 


* R. J. vI. 


Par. 13. 
Set 175. 


Hatute with us, no Writ of Importance 
(which we interpret to be, when ic is granted 
tor more than 100 ib.) is valid; except it 
be ſigned in Pre ſence of two ſubſcribing Mit- 
zeſſes, it the Party can write; or, by two 
Notaries and tour Witneſſes, it the Party 
cannot write (); except the Writ be Ho- 
lograph ; that is to ſay, all written with 
the Granter's own Hand, and that the 
Miiter and Witneſſes be ſpecially deſigned f. 
And though the ſabſcribing by two initial 
Letters be ſuſtained, where it is proved, 
that the Srbſcriber was in Uſe ſo to ſub- 
ſcribe (c); yet the Granate Mark is not 
ſufficient, except the Verity of the affixing 
that Mark be referred to the Granter's Oath. 


And, 


(b) For clearing the Doctrine in this Section, 
it is fit to read the Acts cited, with our Author's 
Obſervations on them. 

With Reſpect to Notar's, the Lords, by Act of 
Federunt, July 21. 1688. Diſcharged them ta 
*« ſub{cribe Writs for Perſons, who cannot write, 
« unleſs it either conſiſt with the Notar's Know- 
ledge, that he, for whom, and at whoſe Com- 
* mand they ſubſcribe, is the Perſon deſigned 
in the Writ; or that the ſame may be atteſted 
* by theſe, who ſubſcribe Witneſſes to the No- 
<* tar's Subſcription, or by other credible Per- 
„ fons, and, which the Notar is to mention, 
« when he ſubſcribes for the Party. 

(c) By a very late Deciſion, neither ſigning by 
initial Letters, nor by Marks, are ſuſtained in 
Writings of Importance, 


— 


* 
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And, if the Sum, though excecding 100 Tit. = 
lib. be reſtricted to an 100 lib. the Obli- WY 
gation will be ſuſtained, though it want 
Witnetles. | 

5. SUCH is the Favyur of Commerce, and 
ſuch Expedition it requires, that, upon its 
Account, Bills of Exchaage are ſuſtained (d); Bills of 
though they be not ſigned before Witneſſes ; E<c22nge 
and Delivery of Goods upon Bargains are 
{ultatned to be proven by Mitneſſes, though 
there be no Writ, there being no Writ uſed 
in ſuch Caſes. And ſuch is the Favour of 
Contracts of Marriage, eſpecially, here 
they are become notour by ſubſequent Mar- 
riage ; that they are ſuſtained, though 
there be no Mitneſſes. 

6. BY our Law, an Obligation in Writ,, .._ 
. . . . . f SLVEEY 
is not binding, except it either be delivered, ot Hanz. 
or diſpenſe with the not Delivery, by a 
ſpecial Clayſe therein, nam traditione tranſ- 
feruatur terum dominia : But Tradition is 
not requiſite in mutual Contracts, or, where 
the Granter has an Intereſt to keep the 
Paper himſelf, as where his Liferent or Li- 
berty to alter is reſerved ; and, if the Writ 
be in his Hand, in whoſe Favouts it was 
made, it is preſumed to have been deli- 
vered, and cannot be taken from him upon 
the Pretence of not Delivery; except it be 
referred to his Oath, that it was never a 
delivered Evident by the Granter. 


TIT. 
(d) See Forbes's Treatiſe on Bills of Exchange. 


— 
— > — 
— — — — 


— * = — N — — 
—_— MX - ER — ro —— D— 


— = 


. 
14 
ja 
* 
U 
17 
* 


Contracts 
perfected 
by Con- 

feat. 


Em. & 


Vend. 


Obligations, &C. 


T'1 T. UL 


Of Obligations and Contracts ariſing from 
| Conſent, and acceſſory Obligations. 


HOUGH all Contracts require the 

Conſent of the Contractors, yet there 
are four, viz. Emption, Location, Society, 
and Mandate, which are ſaid in a more 
ſpecial Way to ariſe from Conſent ; be- 
cauſe theſe Contracts are perfected by mere 
Conſent of Parties, without any tarther So- 
Icmnity, or Tradition: And thus, how 
ſoon two Parties agree concerning the 
Price of any Thing that is to be fold, 
that Contract is by mere Conſent ſo far per- 
fected, that he hath the Seller preciſely 


obliged to deliver the Thing bought, and 


perfect the Sale; albeit the Dominium or 
Property be not transferred, but remains 
with the Seller, until Delivery: And, if 
the Thing bought periſh without the Sel- 
ler's Fault, even before Delivery, the Loſs 
is the Buyer's, in Reſpe& of the perſonal 
Obligement upon the Seller to deliver it, 


and the Buyer's Right is eſtabliſhed even be- 


Earneſt, 


fore Tradition; and though Earneſt or Arles 
be given as a Symbol or Mark of Agreement, 
yet the Conſent without the Earneſt or 
Arles (as we call it) completes the Bargain; 
and, if the Earneſt be in current Money, it 
is to be imputed as a Part of the Price. * 

| 2. KN 
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2, I's this Contract of Emption and Jeu- Tu. 3. 
dition, there muſt be a Price conſiſting in 
Money; for, it one Thing be given for ano- 
ther, the Law calls that Contract, Permu- 
tation, or Excambion, and not Emption and 
Veadition : And this Price mult be certain 
and definite; and, if the Price be referred 
to another, the Bargain will ſubſiſt, except 
that third Party to whom it was referred, 
either will not, or cannot determine the 
Price. 

3. Location and Cinduction is a Cou- Location 
tract, whereby a Hire is given for the Uſe and Con- 
and Profit of any Thing, or for the Work of dation, 
Perſons. It dittereth from Emption and 
Vendition chiefly in this, that the Deſign 
of the Contract is to transfer the Property; 
but in Location the Property remains with 
the Setter. 

4. I'HIS Contract being entred into by 
the mutual Conſent, and tor the Advantage 
of both Parties, the Conductor is only liable 
to uſe and adhibit a moderate Diligence, 
for preſerving the Thing ſet ; that is, ſuch 
Diligence as prudent Men adhibit in their own 
Affairs ; ſo that, it the ſame periſh with- 
out his groſs and ſupine Negligence or Fraud, 
he 1s not liable to make it up to the Locator. 

5. Locarion or ſetting of Lands for 
4 certain Hire, (called the Tack-dut)) is — 
frequent in Scotland; and it is to be ob- 
ſerved, that if the Ground yield no Increaſe, 
but is abſolutely barren, without the F * 
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Book III. of the Conductor, the Hire will not be due, 
WYY fince that was given for the Profit and Uſe of 


Society. 


the Ground: But, if there be not an abſolute 
Sterility, and that the Land yield ſome 
Profit, though never ſo little, the Hire 


will be due, if the Profit but exceed the 


Expence of the Labouring. 

6. FROM this Contract there ariſe two 
Attions ; the one whereby the Conductor is 
obliged to pay the Hire agreed unto, and 
to reſtore the Thing ſet after the End of 
the Location, 1n as good Condition as he 
got it. The other is an Action, whereby 
the Locator is bound to refund to the Con- 
dufor the neceſſary Expences imployed up- 
on the Thing hired, during the Location. 
Vide ſupra; Book II. Title Vl. Wy 5, 6, 7, 
8, 1 
7. SOCIETY is a Contract, whereby ſe- 
veral Perſons oblige themſelves to commu- 
nicate Loſs and Gain ariſing from the Things 
common in the Society. 

8. ALL the Partners in the Society do, 
by the Nature of this Contract, ſhare equally, 
except it be otherwiſe provided; and, if 
either the Share of the Gain or Loſs be ex- 
preſſed, the one regulates ſtill the other: 


But, becauſe ſome Mens Pains are of as 


y_=_ Value, as other Mens Money ; there- 
ore it is lawful and conſiſtent with the 


Nature of Society to contract ſo, as that 


one may have the Half of the Gain, and no 
Loſs : But the Contract would be null, if it 
wers 
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ſo skiltul. | | 

9. By this Contract, all the Partners 
are obliged to advance for the Affairs of the 
Society, according to the Shares they have 
in 1t. 


10. THE Society 1s extinguiſbed, and the _ ol 
iſſoluti- 
On of So- 


Perſons who entered therein /ooſed there- 
from, by the Death of any of the Partners, 
or by their becoming ixſolvent except it be 
| otherwiſe provided; for this is a perſonal 

Contract, wherein Men reſpect the Humour 
and Induſtry of one another, and ſo this 
Contract is diſlolved by the ſimple Renunci- 
ation of any of the Partners; ſo that eve- 
ry one has a Negative Vote, and, if the 
Society be entered into with this Condi- 
tion, that it ſhould not be diſſolved at the Op- 
tion of any of the Partners, the Law does re- 
probate ſuch Pactions: And, from the ſame 
Principle, likewiſe it is, that Partners in a 
Society, are not liable for farther Diligence, 
than they uſed to adhibit in their own Aft- 
fairs, having voluntarily chooſed one another 
for Partxers ; for it is preſumed, they are 
ſatisfied with one another's Diligence, the 
Contract being entered into for the Behoof 
and Profit of all the Partners. 


II. MAN DATE 1sthat Contract, where Mandate. 


one imploys another to do, or manage any Buſi- 
neſs gratuitouſly; for, if he who is imployed 
25 N get 


193 
were provided, that one ſhould have all the Tit. 3. 
Gain, and no Loſs; tor there could be no | 
Compenſation, though the other were never 


ciety. 
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Book III. get a Reward, it is not properly a Mandate, 
but Locatio operarum, or a feeing of the Der- 


ſon ſo employed; but yet, if the Receiver 
of the Mandate has been at any Expence 


upon the Account of the Mandate, the Em- 


phojer muſt pay it. 

12. HE who receives the Mandate 1s 
obliged to execute the ſame, according to 
the Rules preſcribed by the Employer, and 
not to exceed the Bounds of his Mandate. 
And therefore, if Titius employed Seius to 


buy him ſuch a particular Piece of Land] 


for 10000 lib. Titius is obliged to ratify 
his Bargain, though he buy it for 9000 lil. 
becauſe Ten comprehends Nine; but, if he 
pay 1 2000 lib. for it, he is not obliged to 
ratify the Bargain, becauſe he exceeds the 
Bounds of his Commiſſion. 

13, MAN DATES expire, either by the 
Rewocation of the Employer, if the Thing 
or Buſineſs in which he was employed be 


entire; or, by the Death either of the Perſon 
employed, or of the Employer (a); or by 


Renunci ation of the Perſon employed: But 
in all thoſe Caſes, if the Thing undertaken 
be not intire, the Perſon employed, or his 
Heir, may, and mult proceed to execute tht 
Mandate, notwithſtanding of the Revoca- 
tion, Death, or Renunciation. Mandatar 

ale 


(a) The Poſition in this Section takes Plac 
only in Mandates given to ſerve the Intereſt d 
the Mandant; whereas, if granted for the Be 
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are liable for exa& Diligence, & culpa Tit. 3. 
leviſſima; becauſe, albeit the Mandate be Diligencs 
only gratia Mandantis, yet the very Nature of Man- 
of it implies Diligence. datars. 

14. MAN DATES are either expreſs, Div. of 
ariſing from expreſs Conſent ; or tacit, which Mandates, 
are interred by Signs and Taciturniy: As 
for Inſtance, if a Perſon preſent ſuffers ano- 
ther to act in his Affairs, he is underſtood 
to give him thereby a tacit Mandate. 

15. SEcunDo, Mandates are either Ge- Gen. and 
neral, for managing all Afﬀairs ; or Special, Special 
for doing ſome particular Buſineſs, conform Mandates 
to the preciſe Tenor of the Commiſſion : And. 
albeit general Mandates contain moſt ample 
Power of Adminiſtration ; yet, they are not 
extended to committing of Crimes Or, Se- 
cundo, To Donations, albeit, where there 
is any probable Cauſe, Gratifications may 
be allowed, which will be regulated ſecun- 
dum arbitrium boni viri; this being con- 
traftus bong fidei, which implies exuberant 
Truſt. | ESA 
16. TrRxTIO, No general Mandate will 
imply a Power to alienate Immoveables ; or 

N 2 to 
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to ſubmit or tranſact any litigious Buſi- 


neſs (b). 
17. QUarrTo, If, in the general Man- 
date, ſome ſpecial Caſes are expreſs'd, it 


Will not be extended ro Caſes of greater Im- 


Exercitor, 


Inſtitor, 


portance than thoſe expreis'd. 

18, T HE great Favour of Commerce has 
introduced another Kind of tacit Mandate, 
by which Exercitors of Ships, and Prepoſitors 
are obliged by the Contracts of the Maſters 
of the Ships, and of the Inſtitors, in Rela- 
tion to the Ships and Voyages ; or tothe 
particular Negotiations, wherein they are 
r 
19. EXERCITOR is he, to whom the 
Profit of a Ship doth belong, whether he 
be the Ouner, or hath only jreighted the 
Ship; the Maſter is the Perſon intruſted 
with the Charge of the Ship, who has Power 
to oblige the Exercitor, by contracting for 
the Reparation and Out-rigging of the Ship, 
and in Matters relating to the Voyage. 

20. INSTITORS areintruſted with par- 
ticular Negotiations at Land, ſuch as keep- 
ing of Shops, &c. and they oblige their 
Prepoſitors, in Relation to the Affair where- 
in they are intruſted, as Exercitors are in 
Maritime Affairs. 

| 21. NE1- 


(b) A general Mandate empowers not the Man- 
datary to ſerve his Mandant Heir in general, or 
in ſpecial, to a deceaſed Anceſtor, becauſe of the 
Hazard that may enſue, leſt the Inheritance 
bring Burden in Place of Benefit, | 
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21. NEITHER the Maſter of Ships, nor Tit. 3. 
Iuſtitors, need ſhe their Commiſſion, but ö 
their being in the Oſ/ſice is ſufficient to 
oblige the Exercitors and Conſtituents. And, 
if there be many Exercitors, the Maſter's 
Contract obliges them all in Solidum, albeit, 
what was borrowed be not employed for 
the Uſe of the Ship; only, it muſt be 
known to the Lender, that the Ship ſtood 
in Need of ſuch Reparations : And the 
Facts of the Iaſtitors will oblige their Con- 
ſtituents of whatſoever Sex or Age they be; 
and even though they be Pupils, Minors, 
or Vives, who cannot walidly oblige them- 
ſelves ; for they have themſelves to blame, 
who intruſted ſuch Perſons. 

22. As all thoſe Obligations and Con- 
tracts ariſe from expreſs Conſent, ſo others 
ariſe from tacit Conſent, ſuch as Homologa- Homolo- 
tion: As for Inſtarce, though a Man be gation. 
not obliged by a Bond granted in Minority ; 

yet, if he pay a Part of it, or Aunualrent 
for bt, after he is Major ; the Obligation is 
thereby homologated, or own d, and becomes 
valid, not from the Time of the Homologa- 
tion, but from the Date of the Mirit (c): 
And cherefore, it is fit that ſuch as deſign 

N 3 not 


(c) In Homologation, the De-d homologating, 
conſequentially, touches the other imperfect Ob- 
ligation ; as to which, the Conſent in Homolo- 
gation is indirect, tho' expreſs, with Reſpect to 
the Act homologating, but not with Reſpect to 
that homologated, 
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Book III. not to own null or invalid Deeds, ſhould ab- 
ſtain from doing any Thing that may infer 
an Approbation of them; but, becauſe Ho- 
mologation is actus animi, therefore, i it ſhould 
not be proven by Witneſſes. | 
23. BE CASE all 0-/igations cannot be 
bound up under general and regular Names 
of Contrafts ; therefore the Law allows ſome 
Obligations to paſs under the Name of 

Quaſi Quaſi Contractus, becaule they have the Re- 

Contrac- iſemblance, and are of the Nature of Con- 

o_ tracts; and theſe are Negotiorum Geſtio, 

run Ge. Whereby, if any Perſon manage your Bufi- 

io. neſs advantagiouſly for you, you are liable 

* to him for his Expence, though you gave 
him no Mandate, leſt ſuch as are abſent 
| ſhould be prejudged by the Negligence of 
their Friends, and their Averſcneſs ro med- 
dle with other Peoples Affairs, where they 
ate to have nothing allowed them for their 
Expences. As the Manager is liable to re- 
fund to the Perſon, whoſe A fairs he managed, 
any Prejudice done to him ſince, elſe any 
Man might be invited officioufly to meddle in 
another Klan s Affairs to his Diſadvantage; 
but this is to be underſtood; ff inutiliter 

geſſerit: Otherwiſe, if he acted profitably, 
albeit the Event do not ſucceed, he will get 
his Expences. 

Tutory, 24. TRI other quaſi Contractus, are Tu- | 

Mo gory, ' Communion of Goods, entring Heir, the | 
Obligation ' of Repayment, that ariſes upon 
Payment of what ig mt due : For, it one 
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be Tutor to you, he enters in a Kind of Tit. z. 
Contract with you, whereby he is bound 
to adminiſtrate your Affairs, and you are 
bound to pay him his Expence. But, of all 
theſe, I have treated elſcwhere in their pro- 
per Places, as I ſhall do of Malefices, and 
what reſembles them, when I come to 
treat of Crimes, of which theſe may be 
properly ſaid to be Branches. | 

25. HavinG thus treated of Principal 
Oöligatious, the only Acceſſory Obligation that Caution. 
1 need mention is Cautioury, whereby one ry. 
Man becomes Surety for another, either 
to pay a Sum, or pertorm a Deed ; be- 
twixt which two there is this Difference, 
that theſe that are Cautioners for a Sum, 
it they be bound conjunctly and ſeverally 
with the principal Debitors, may be pur- 
ſued, without purſuing the Principal: And 
quzoad the Creditor they are Principals : 
But theſe who are Cautioners for per- 
form ing of Deeds; as Cautioners for Exe- 
cutors, and for Curators or Factors, or for 
Meſſengers, cannot be purſued, till the Prin- 
cipal be diſcuſſed; for they being only 
obliged, that their Principals ſhall compt 
or be honeſt ; therefore, they cannot be 
liable, until the Principals firſt be cired to 
compt in the one Caſe, or to anſwer for 
their Delinquencies in the other ; and they 
are only liable to make up what 1s want- 
ing from their Principals, after they are 
diſcuſſed. 
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26. BE CAUSE Cautioners for Sums 
bound conjunctly and ſeverally are liable 
as Principals; therefore their Obligation 
may ſubſiſt, though the Obligation of the 
principal Party be found null, 'or reduced, 
by any Privilege given to the Principal by 
Law: As, if a Man become Caution for a 
Minor, or, for a Woman who is marricd, 
Nam fibi imputet, who became a Cautio- 
ner for ſuch ; but, if the Obligation was 
abſolutely null in it ſelf, as, if the Princi- 
pal did not ſign, then this Obligation, be- 
cauſe it is but acceſſory, retains ſo much 
of its own Nature, as to free the Cautio- 
ner. 


Relief of 27. CAUTIONERS ave to get Relief from 


Cautio- 
ners. 


their Principals, not ouly of the principal 
Sums and Annualrents, but of all Damage 
aud Intereſt, and whether the ſame he pro- 
vided by the Bond, or not; and, where there 


are many Co-cauntioners, they are liable 


in ſolidum, quoad the Creditor (d): But, 


(4) An Obligation by many Principals, divides 
among them pro rata, unleſs, theſe Words, con- 


junctij and ſeverally be added, which makes each 
of them liable i Solidum, wherethrough, they 


become Caurioners for one another, and have a 


Relief thereupon competent to them; but they 


differ from Cautioners properly ſo called, becauſe, 
they're prim in Obligatione, they're the Principal 
and chief Cauſe of the Obligation, whereas Cau- 
tioners are in ſecundo gradu, and adhibited for 
Security of the other. | 

It being remarked, That by Men's Facility to 
become Cautioner for their Friends, many 
8 1 5 7 Families 
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if any of them pay the whole Sum to the Tit. z. 
Creditor, though he get Aſſignation from 
him to the whole, ver he muſt only ſeek his 
Relief from the ocher Cautioners, with 
Deduction of his own Part, which proceeds, 
albeir there be no Clauſe of mutual Relief 
in the Bond; and they mult communicate 
to their Co-cautioners what Eaſe they get, 


by 


Families were undone : For remedying whereof, 
it is, by A 5. Parl. 1695. ftatuted, ** That no 
** Man binding for, and with another, conjunctly 
and ſeverally, in any Bond or Contract for 
„ Sums of Money, ſhall be bound longer than 
„ ſeven Years after the Date of the Bond, from, 
© and after which, the Cautioner {ſhall be eo ipſo, 
* free of his Cautionry : And that, whoever is 
bound for another, either as expreſs Cautio- 
ner, or, as Principal, or Co-principal, if he 
*© hath either Clauſe of Relief in the Bond, or 
* a Bond of Relief, a Part intimated perſonall 
to the Creditor at receiving the Bond, mall 
*© be underſtood to be à Cautioner, and to have 
© the Benefit of this Act, without Prejudice al- 
« ways to the two Principals, to be liable in the 
„ whole Contents of the Obligation, as former- 
«© ly: As alſo, the Cautioners to be within 
©« the ſeven Years bound conform to their Bond; 
And, that the Diligence by Inhibition, Horn- 
„ing, and Arreſtment, Adjudication, or other- 
„ wiſe done within the ſeven Years, by Credi- 
“tors againſt Cautioners, for what fell due at 
© that Time ſhall ſtand good, and have Effect 
« after Expiration of the ſeven Years. | 
In applying this Statute, the Lords have ex- 
cepted from it, Cautioners in Suſpenſions, Con- 
tracts of Marriage, in Tacks for annual or term- 


ly Payment of the Tack- duty, and the like. 
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Book III. by Way of Tran ſaction from the Creditor; 
but, if they get the ſaid Eaſe by a mere 
Gratification, as by Donation, Cc. then 

they are not bound to communicate what 

Eaſe they get; for a Creditor may juſtly 

gratify one of his Cautioners, as his Friend 

or Relation, wichout being obliged ro 

gratity the reſt. ; 

* Subjet- 28. To make Obligations effectual, it is 
_— neceſſary, that the Subject-Matter there- 
3 of be ſuch as will admit of an Obligation: 
For no Man can oblige himſelf to do what 

is either impoſſible (e), unlawful, or diſhoneſt, 

nor to tranſmit the Property of Things Ja- 

cred, (theſe not being in eee, and 

albeit, when the Performance of Obligations 
becomes impreſtable, the Party is liable 

for the Value,- as Damage and Intereſt ; 

yet in theſe the Value is not due, nor will 

he be liable in a Penalty, in Caſe of not 

Performance. | 

29. Bur yet a Man may oblige himſelt 

to do Something not in his own Power, 

as to cauſe another diſpone Lands; and, if 

| he 


(e) Impoſſible, . e. againſt the Laws of Na- 
ture, or Phyſically impoſſi ble, or againſt the 
Rules of Morality, and Honeſty, or againſt the 
Laws of the Country; tho' an 2 by one 
to do what's not in his Power to perform, falls not 
under any of theſe Impoſſi bles, and is effectual; To 

that when lawful Obligations become impreſtable, 
the Debitor is liable for che Value, tho Obliga- 
tions naturally impoſſible have not that Effect. 


„ wc 


Pas, uh 


MD, DV Jn P5T* 62 


Ohligations, &c. 203 


he fail, he will be liable pro damno & inter- Tit. 3. 
eſſe, or for the Penalty. 

3c. AMON GST Obligations, Donation is : 
alſo reckoned, which is an Obligation pro- — 
ceeding from a lucrative Cauſe, or Title: 

For, he who voluntarily and gratuitouſly 
promiſes to give any Thing, is thereby 
obliged to deliver the ſame ; and this vo- 
luntar giving is called a Donation, which 

is, in Law, defined to be a mere Liberality 
proceeding from no previous Compulſion. 

31. IT may be perfected, either by Writ, 
or without it; but, if without Writ, it 
muſt be proven by Oath. 

32. Donartions are either Simple, Re- Div. of 
muneratory, or Mortis Cauſa, that is to ſay, Donat. 
Douations made in Contemplation of Death. * 

33. A Remuneratory Donation, called Ay une 
Tidopoy, is, when a Man beſtows any Thing — 
not gratuitouſly, but to requite and repay ſome 
good Deed done to him, and ſo is not purely 
a Donation. | : 1 
34. A Donation in Contemplation of Death Donation 
is, when the Giver de ſigns rather the Perſon, in Con- 
to whom he gifts, to have what is gifted, than nary 
any other; but wiſhes himſelf to have it, ra- — 
ther than him to whom he gifts it. And there- 
fore, though pure Donations are not re- 
vokeable, yet a Donation Mortis Cauſa is, 
being of the Nature of a Legacy ; and no 
Donation is preſumed to be Donatio Mor- 
tis Cauſa, except it appear to be ſo, either 
expreſſy, or by ſtrong Preſumptions, yo 
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4 Book III. the Thing gifted, was only gifted in Con- 

1 V templation of Death. 

35. Gi rs, being a mere Liberality, are 
not preſumed ; and therefore, by our Law, 
Debitor nen praſumitur donare quamdin eſt 
Debitor: But this being only a Praſumprio 
Juri, may be taken off by ſtronger Argu- 
ments, juſtly inferring, that Donation ra- 
ther than Payment was deligned. 


— 
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Of the Diſſolution or Extinction of Obliga- 


tions. 


l - 


TAVING cleared how Obligations 

are conſtituted, it remains now to- 
conſider, how they are taken off and ex- 
tinguiſhed ; which is either by a contrary 
Conſent, or by Implement and Sati faction. 
2. SINCE Conſent is neceſſary to the 
Conſtitution of Obligations; ſo a contrary 
Conſeat, whether by a Diſcharge, or 
pattum de non petendo, does diflolve and ex- 
ringuiſh Obligations; Nam nihil eſt tam 
naturale, quam eo genere quidque diſſolvi 
quo colligatum eſt: And therefore, it the 
Obligation be conſtituted by Writ, it 
requireth Writ to the Diſſolution thereof, 
Diſcharge. which is called a Diſcharge; and Diſ- 
charges require the ſame Solemnities that 

_ a Obliga- 


˙'» ff) ß a 
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or Extinction, &c. 


ticular, of one particular Thing or Subject: 
And in general Diicharges, if any parti- 
cular Thing be cxpreſly diſcharged there- 
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Obligations do; but yet, if the Obliga- Tit. 4. 
tion was ſatisfied, via fafi, as by Intro- 
miſſion with Rents of Lands, Cc. (a) it is 
probable by Witneſſes, as all Facts are. 
Dis cHAROGEs are either general, Diſchar- 
of all that Parties can ask or claim, or par- ges gene- 


ral and 
particu- 
lar. 


in, the general Clauſe will be extended to 


Particulars of no greater Importance than 
thoſe expreſly diſcharged. 
DiIscHAROES do ordinarily bear 
a Clauſe diſcharging all Preceedings to their 
Date; and albeit they do not, yet three 
conſecutive Diſcharges do preſume that all 
bygones are ſatished, if they be immedi- 
arely ſubſequent ro one another, and 
granted by Parties, having Power to diſ- 
charge, as Diſcharges by Heritors or Cham- 
berlains to their Tenants ; and therefore Diſ- 
charges of three ſubſequent Nears granted by 
Merchants who bought the Farm of theſe 
Years,. will not infer the Preſumption ; 
but it will be inferred by Diſcharges for 
a part of the three Years granted by the 
Father, and the reſt by his eldeſt Son, as 
Heir; the Diſcharges being in Writ, 
containing a Diſcharge of the whole Tear's 
Rent ; 


(a) Intromiſſion with Victual Rent, and the 
like, is probable by Witneſſes ; but Intromiſſion 
with Money Rent muſt be proven by Writings 
Authentick, 


Epocha 
ttium an- 


norums 
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Book III. Rent; ſo that partial Receipts, albcit 

they extend to more than the Years Rent, 

will not preſume that all Preceedings are 

paid; neither one Diſcharge for three ſub- 

ſequent Terms or Tears, the Preſumption be- 

ing inferred from renewing of the Diſ- 

charges each Year without Reſervation. 

5. OBLIGATIONS ate extinguiſhed 

Payment, nd diſſolved by Payment, which is, per- 

forming of the Obligation in the preciſe Terms 

there,, and is ſo favourable, that if it be 

made bona fide, it diſſolueth the Obligation, 

albeit, he to whom it was made had no 

Right: So Payment made to a Procura- 

tor after the Procuratory was revoked with- 

out the Payer's Knowledge, will be ſuſtain- 

ed; and Payment made to Miniſters ſer- 

ving the Cure, though they have no Title 

to the Benefice, will liberate the Payers. 

6. OBIICOGATIONs are likewiſe ful- 

filled by Acceptilations, which is an imagi- 

nary Satisfaftion, whereby the Creditor ac- 

knowledges to have got Payment, when he 

hath not, and has the Effects and all the 
Privileges of Payment. | 

"WR 7. DECUN D o, By Compenſation, where- 

[rote by it the Creditor of a liquid Sum become 

Debitor to his Debitor in another liquid 

Sum, the two Obligations extinguiſh each 

other ipſo jure, and is equivalent to Pay- 

ment in all Caſes ; but if the Sums be not 

liquid, or if a Species or Body be craved 

| to 


Accepti- 
lation. 


1 
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requiring no Infeftment, 
ſiont, Patronages, Servitudes, &c. are tranſ- 


Of Aſignations. 


to compenſe a liquid Sum, it will not be Tit. 5. 


allowed. 


8, TERTIo, Obligations are taken a- | GS 
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way by Innovation, which is, the changing tion. 


one Obligation for another; and if the Per- 
ſon of the Debitor be changed, it is called 
Delegation. 

9. INNOVATION is never preſumed, 
except it be expreſly mentioned, or that'the 
Obligation bears expreſly to be in Satiſ- 


faction of the former. 


10. QAR To, Obligations are extin- 


guiſhed by Confuſion; that is to ſay, when Confu- 


fon. 


the Debt and Credit meet in the ſame 
Perſon : As when the Debitor ſucceeds 


to the Creditor, or the Creditor to the 


Debitor, or a Stranger to both : And the 
Reaſon of the Extinction in theſe Caſes is, 
becauſe the ſame Perſon cannot be both 
Debitor and Creditor. 


— 


T1 
Of Aſſignations. 


N O T only moveable, but heritable 
4 Rights whggeupon no Infeftment 
has followed, and all Incor Rights 
ch as Rever- 


miſſible by Aſſignation: But if Seaſin 


be once taken on an heritable Right, it 
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ND 
Diſpoſi- 


tion, 


Cedent 
and Af- 
ſignee. 


Intima- 
tion. 


Of Aſſignations. 
Book III. cannot thereafter be tranſmitred by A 


ſignation, but by Diſpoſition, which is a 
Writ diſponing Lands or other immove-— 
able Rights, containing a Procuratory of 
Reſignation and Precept of Seafin : And 
though a Liferent at firſt is to be com- 
pleated by a Seaſin, as difiering from o- 
ther heritable Rights only in its Endu- 
rance, yet being once compleated, it may 
thereatrer be tranſmitted by Aſſignation; 
for it continues not then to be a formal 
Liferent Right in the Perſomof the Aſſignee, 
but reſolves only in a temporary Right 
during the Cedent's Lifetime. 

2. Hr, who grants the Aſſignation, is 


called the Cedent, and he, who receives it, 


is called the Aſſignee. 

3. An Aſſignation is alſo compleated 
by Intimation; and therefore, in Compe- 
tition betwixt divers Aſſignees, the firſt 
Intimation is always preferred (a): This 
Intimation is made by a Procurator, who 
takes Inſtruments in the Hands of a Notar, 


that ſuch an Aſſignation was intimated, 
(ſo 


(a) The Author of the Notes ſubjoin'd to for- 
mer Editions, ſays, That the Intimation of an 
Aſſignation is ſupply'd by a Writ under the 
Debitor's Hand, acknowledging the Production 
of the Aſſignation, which may be thought, is not 
to the Purpoſe, neither is it in Practice other- 
wiſe, than by getting a Bond of Corroboration in 


Favours of the Aſſignee, which cannot regularly 


be enumerated among the Ways of Intimation 


here intended. 


ry cn a an a oc. 


$5. 
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38.2% = o 


Of Afenations: 


(fo that one Man cannot be both Mitar Tit. 
and Procurator;) and if after this, the De- 


bitor pay the Cedent, he muſt repay it to 
the Aſſzgnee, becauſe the Cedent was de- 
nuded by the Aſſignation; and the Inti- 
mation puts the Debitor in mala fide to 
pay the Cedent- And for that ſame 

eaſon, the Cedents Oath will not prove 
againſt the Aſſigree, if the Aſſignation be 
for an enzrous Cauſe, and was duly inti- 
mated. 5 | | 
4. Bur, if the Aſſignation be Gratui- 
tous, or tor the Cedent's Behoof; or if 
the Matter be Litigious, the Aſſignation 
being after a depending Proceſs, in any 
of theſe Caſes the Cedent's Oath will 
prove againſt the Aſſignee. | | 

5. A Purſuit or Charge of Horning upon 
the Bond aſſigned has likewiſe the Force 
and Effect ot an Intimation. 


6. IAE Debitors private Knowledge 


of the Aſſignation is not equivalent to an 
Intimation; but his paying a part of the 
Sum, or Annualrent for it, is equivalent 


to an Intimation; and much more the 


writing a Letter promiſing to pay, ſince 

that is in Effect a renewing the Obligation. 
7. BI1I IS of Exchange, and Orders 
by Merchants to pay, need not be inti- 
mated ; becauſe in Commerce we are 
governed by the Law of Nations : Not 
need Affignations to Reverſions be inti- 
mated, becauſe the. Regiſtration is a Pub- 
0 lication 
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Of Aſſignations. 


Book III. Iication of them, (the Regiſtration of Seaſins 
2 and Rewer ſions, being deſigned for Publica- 


Blank 
Band, 


tion.) But the uſing Inhibition againſt 
the Cedent upon the Aſſignati n is not e- 
N to an Intimatton, the chief De- 


ſign of Iahibitions being for Execution, 


and not for Publication. Legal and judici- 
al Aſſiguations, ſuch as, Apprifiags, Adjudi- 
cations, and Marriage, necd no Iutimation; 
and that becauſe they are paſt, and expede 
publickly. | | 
8. A blank Band is equivalent to an 


x 


2 Aſſignation, and ſo muſt be intimated (b) ; 


and in Competition with other Rights, it 
is only preferred according to the Date 
of the Intimation, that the Receiver's 
Name was filled up in it. 

9. Ir is a general Principle in our Law, 
that ia the Competition of moe Creditors, the 
firſt compleat Diligence is ſtill preferred (c) : 
And therefore an Aſſignation is preferred to 
an Arreſtment, if it be intimated before 
the Arreſtment; but if the an, 

an 


(b) By A# 25. Par. 1696. It is ſtatuted, That 
no Bond, Aſſignation, Diſpeſitien, or other Deed, be 
ſubſcribed blank in the Name of the Perſon in whoſe 
Favours they ave conceived, and het the Perſons be 
inſert either before or aſter ſulſcrilino, or ot leaſt, in 
preſence of the ſame Witneſſes adhibited to the ſubſcrib- 
ing before Delivery, certifying, that all Writs other- 
ways ſubſcribed and delivered blank ſhall be null. 

(c) In Competitions there's no Regard to An- 
teriority of Debts, or of the Dates in Bonds, for 
the Brocard prior tempore potior jure reſpects only 
the Diligence done on theſe Documents. 


Of Arreſtments 211 
and Arreſtment be in one Day, they come Tit. 6. 
in pari paſſu ; except the Arreſter be in WS 
mora, and do ro Diligence upon his Arreſt- 
ment. Or, that both Diligences expreſs 


the Hour of the Day, and the one be 
prior to the other. 


T IT. VI. ; 
of Arreſtments and Poindings.) 


H E ordinary Diligence in our Law | 
affecting moveable Rights, are Ar- 


reſtment, wnich anſwers to Inhibition in . 
Heritage; and Poinding, which anſwers to | 
Compri ſiug in Heritage. 5 $ 

2. ARRESTMENT is the Command of Arreſt- 7 

a Judge, diſcharging any Perſon, in whoſe ments 1 

Hands the Debitor's Moveables are, to pay k 


) 
g or deliver up the ſame, till the Creditor who 
4 bas procured the Arreſtment to be laid on, be 
ſatisfied. 
= 3. ARRESTMEN TS may belaid on by 
ſe any Judge in whoſe Territories the Goods 
be are, or by the Lords of the Seſſion, where e- 
n ver they ly, and that by ſpecial Letters of 
Arreſiment ; or by a Warrand expreſſed in 
the ordinary Letters of Horning: Theſe 
n- Letters are executed by a Meſſenger; and 
or if after it is laid on, the Party in whoſe 
ly | Hand it is made, 65 he may be 4 a 
* x 


212 Of Arreſtments 
Book III to pay the ſame over again, and may be 
WY purſued Criminally, for breaking Arreſt- 
ment, the Puniſhment being Confiſcation of 
K. J. VI. Moveables, and their Perſons to be in the 
. King's Will *. | 
| 4. ARRESTMENTCan only affect Move- 
ables; but all Sums of Moncy due by 
Bonds, whereupon no Infeftment has fol- 
K. C. II. lowed, are arreſtable f: And, as Move- 
— 3 ables can only be arreſted; ſo the Ground 
Aa 51. thereof muſt only be for Payment of move- 
able Debts (a), or ex paritate rationis for 
Payment of ſuch Debts, which are not 
ſecured by Infettment; and it reaches only 
to the Sums already due, or for which the 
Year or Term is current. 

F. How ſoon an Action is raiſed a- 
gainſt a Perſon, his Goods may thereupon 
be arreſted, and this is called an Arreſt- 

* Arreſt, ent upon a Dependence *; but this Arreſt- 
upon a ment may be looſed by Letters for looſing 
Depend. of Arreſtment, which paſſes upon a common 

Bill (: Anda Hand of Cantionry is given 

to 


(a) The Graund on which Arreſtment is 
raiſed, muſt be a perſonal Obligation, and it 
makes no Difference, whether the Sum be ſecured 
by Infeftment, or not. Our Author's Poſition 
being according to the ancient Practick, which 
made a moveable and an immoveable, a perſonal 
or real Security (by Infeftment) for the ſame Sum, 
incompatible, which is now derogated from. 

(b) Arreſtments raiſed on Bonds or Decreets, 
and executed before the Term of Payment ; as 
alſo theſe raiſed upon Bonds not Regiſtred, tho' 


the Term of Payment be paſt, may be looſed. 


Ay ene 
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to the Clerk of the Bills F wherein the Tit. 6. 
Grauter of the Band obliges himſelf to pay N.) vl 5 
the Sum, if the Arreſtment be found lawful, p,,”.. * 
and the Sums or Goods decerned to belong Act 15. 
to the Arzeſter ; but Arreſtments upon a De- ö 
creet (or which is equivalent) on a regi- 7 
{irate Band, cannot be looſed at all, ex- 
cept the Decreet be turned into a Libel; 
that is to ſay, the Lords do only ſuſtain 
the Decreet asa Libelor Summons againſt 
the Defender, or that the Arreſtment was | 
laid on after the Decreet was ſuſpended ; 
tor in either of theſe Caſes Arreſtments 
may be looſed, even upon Decreets. 

6. ARRESTMENT being but a perſonal 
Prohibition againſt the Defender to pay, it 
laſts no longer than the Lifetime of him, 
in whoſe Hands the Arreſtment is made, 
except it be renewed againſt his Succeſ- 
ſors; but it dies not with him in whoſe | 
Favours it was raiſed, nor with him for 1 


whoſe Debt it was laid on; and if the 
Debt be not liquid, the Debitor's Repre- 
ſentative muſt be called to the Liquidation. 

7. IN the Competition amongſt moe Ar- Compe- 
reſters, Preference is granted according ro — 
the Priority even of Hours ; and the firſt Ar- 3 7 
reſtment is not preferred, it the poſterior 
Arreſter get the firſt Decreet, to make the 
arreſted Goods furthcoming ; for Ar- 
reſtment being only an inchoated Dili- 
gence, it is compleated by the Sentence 
to make Forthcoming ; and yet if the Ar- 

3 reſter 
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Of Arreſiments 
Book III. reſter did exact Diligence to obtain a De- 


creet, his railing the firſt Purſuit will prefer 
him (c). He alſo who Arreſts on a De- 
creet, will be preferred to him who At- 
reſts on a Dependence (d); and he who Ar- 
reſts after the Term of Payment, will be 
preferred to him who Arreſts before the 
Term, cateris paribus (e), | 

| | | 8. Tur 


(c) When the firſt Arreſter purſues a Forth 
coming before the Lords of Seſſion, and is not 
in mora, if a poſterior Arreſter proſecute a 
Forthcoming before an inferior Court, tho he 
obtain Decreet of Forthcoming before the other, 
yet, the firſt Arreſter in a Competition will be 
proven, tho' his Decreet of Forthcoming be 
aſt: For the Perſon, in whoſe Hands the Ar- 


reſtment is laid, is not in turo to obtemper the 


Decreet of the inferior Judge, but ought to 
ſuſpend it, and execute a Summons of Multiple 
Poinding againſt all Arreſters, and the Expences 
_ out on theſe Accounts will be allowed to 
Im. 2 . , . a ö 
(d) If the Purſuer of a depending Proceſs be the 
firſt Arreſter, and, before the Forthcoming at 
the Inſtance of the other Arreſters be concluded, 
by an extracted Sentence, ſhall produce a De- 
creet following upon the Libel which was the 
Ground of his Arreſtment, he will be preferred 
to theſe whoſe Arreftments were founded on 4 
„„ ON | 
(e) It is lately decided, That an Arreſtment in 
the Hands of one who pays, termly or 22 
a certain Sum of Money, as Annualrent or Tack- 
duty laid on betwixt Terms, will affect not only 
what is already due and payable, but alſo what 
as current, & ubi dies ceſſit, ſed nondum ve nit. 
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8. TAI King's Penſions and gratuitous Tit. 6: 
Aliments cannot be arreſted, becauſe they WY 
are given for a particular and favourable 
Uſe, and not applicable to the Ar- 
reſter (). 

9. Poli N DIN may be likewiſe uſed poinding. 
againſt Moveables by virtue of Letters of 
Honing againſt the Debitors, containing 
Poinding, or any other inferior Judge, his K. J. vI. 
Decreet or Precept *, which is done by a Par. 12. 
Mcilenger after the Days of the Charge are Act 10. 
ecpired}: The Form thereof is, The Me/- — C. II. 
ſenger, after poinding the Goods, Appriſes Seſf 1. 
them upon the Ground where he appre- A& 29. 
hends them, and offers them to the Debi- I K. C. II. 
tor for the Sum for which they were ap- = 2 

| * Sefl. 
priſed ; and if he compear not, he carries , 4 
them to the Market Croſs of the head Burgh : 
of the Shire, er other Juri ſdiction where 
they are poinded, and there he Appriſes 
them, and delivers them to the Party, 
who is called the Poinder; but if any com- 
pear, and ofter to make Faith, that the Goods 
belong to them, and nut to the Debitor, then the 


O 4 Meſlen- 


() No Kind of Aliments can be arrefted, 
Fees due to a Commiſſioner in Parliament, and 
Salaries due to the King's Miniſters and Ser- 
vants are without reach of this Diligence. As 
alſo Arreſtment of Fees due to a Servant, affects 
only what is more than may ſerve for Aliment, 
and Cloathing neceſſary and ſuitable to him in 
the Station of his Service, 
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Of Arreſtments, &c. 


Book III Meſſenger muſt deliver them to that 
1 Party, elſe he is liable in a Spuilzie (g). 


10. PoINDING is a judicial Sentence, 
and the Meſſenger is Fudge conſtitute by the 
Letters; the Meſſenger writes likewiſe an Exe- 
cution of Poinding, and that Execution is 
better believed than any who offers to 
prove the contrare; for that Execution is 
only quarrelable by Improbation. 

11. ARRESTMENT being but an in- 
choated Diligence, diſcharging the Party 
in whoſe Hand the Arreſtment is made 
to pay, the Right to the Goods arreſted 
remains ſtill in the Debitor, and may be 
poinded for his Debt ; for Poinding is a 
compleat Diligence, giving an abſolute Right 
— prannd © . -* 
12, PoinDiING cannot be after the 
Sun is ſet ; for it is a Sentence. | 
8 Va 7.1 3. Lane 

(2)If the Goods to be poinded were lent to the 
Debitor, the Meſſenger refuſing to deliver them to 
the true Owner, is in a Default; nevertheleſs, if 
theſe Goods did originally belong to the Debitor, 
and were diſponed to a third Party (whether for 
Cauſe onerous or gratuitous) but retenta poſſeſ- 
fone, the Meſſenger finding theſe Goods in the 
Poſſeſſion of the Debitor, may, without kazard 
of Spuilzie, proceed to poind them: And if the 
Aſſigney to theſe Goods, or any for him, pro- 
duce the Diſpoſition, and offer to interrupt the 
Poinding, he will be liable to the Creditor in 
valorem of the Goods that might have been 
| poinded as was firſt found in the Caſe of | 

| 1 | = Sir Fohn Halyburton 
and has now become the daily 
Practick. 3 "HEAP ; e 57 $4 0 


— 


/ 


Of Preſcriptions. 217 


13. LaBOURING Oxen, or other Plough Tit. J. 
Goods, cannot be poinded in time of La-,7, 0 
bouring, (leaſt Labouring ſhould be o- ing oxen. 
therwiſe diſcouraged) except there be no 
other Moveables upon the Ground to be * K.J.IV. 
poinded *, Par. 6. 


T I T. VIL 
Of Preſcriptions. 
RE SCRIPTIO N being a Way 


of evacuating and annulling both 
heritable and moveable Rights, comes in 
here after both theſe are explained. 

2. PRESCRIPTION is defined, an Ac-g c ._ 
quifition of Property by the Poſſeſſor's continu- tion. P. 
ing his Poſſeſſion for ſuch Time as the Law 
deter mines; which was introduced not on- 
ly for puniſhing the Negligence of the Pro- 
prietar, who owned not his Right for ſo 
many Years, but likewiſe for ſecuring Poſ- 
ſeſſors, and ſuch as derived Right from 
them ; and leaſt, by a conſtant Uncertain- 
ty, the Poſſeſſors being unſecure, might ne- 
glect the Improvement of what they poſſeſſed. 

3. HERITABII Rights, (under which preſeript. 
I comprehend Wadſets, Heritable Offices, of heri- 
Servitudes, Patronages, &c.) and all Actions table 
depending upon them, or relating to them, Rights 
preſcribe with us in 40 Years ; if the Poſ- 


218 Of Preſcriptions. | 
Book III. ſeſſor, being a ſingular Succeſſor, have a 
Charter, Diſpoſicion, or Precept, and 

Scaſin in his Perſon; or being an Heir, 
have a conſtant tract of Seaſins continu= | 
ing and ſtanding together for the Space | 
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of 40 Years, flowing upon Retours, or 

Precepts of Clare Conſtat-. For the Law 
Lit - + did not truſt a Seaſin alone, it being only WM - 
Fl K. J. VI. the A ertion of a Notar; but Reverfrons, | * 
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AG ::. Which are in the Body of the Poſſeſſors Þ + 
Right, or Reverſions duly regiſtrated, pre- 
ſcribe not. 

Preſcript. 4. ALL Perſonal Rights and Actions re- b 

ef ler- lating to them, preſcrive likewiſe in 40 

on Years: If a Document be not taken up- : 


_ — — 3 
— — IS 


x TIL on that Right, that is to ſay, If nothing be 

Par. 5- done whereby the true Proprietar declares his 
Act 29. Intention to follow and own his Right *. 

Per. . F. In both theſe Preſcriptions, the ex- . 
* traordinary length of T'ime ſupplies the 
want of bona fides in the Poſſeſſor (a). but l 
by the Civil Law, Things Sacred, Religious, 0 
or Publick (b), could not be preſcribed ; nor 
yet | 
| (a) The Length of Time preſcribed by Law, : 
and the true Proprietars Taciturnity during that 1 
whole Space, induces a preſumptive Dereliction, 7 

and ſupplies the Defe& in the Poſſeſſors Title, 
and ſuppoſes a bona fides. bf 
(bY No Portion of the King's annexed Property 1 
can be preſcribed ; and with Reſpett to Things 1 


Sacred or Religious, it is to be noticed, if the 

Thing under Queſtion belong to the Spirituality Þ 

of the Church, as Tithes, &c, or Tr | 
there- 
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yet Things robbed or ſtoln (c), there being a Tit. 7. 
vitium real, wich affects all thoſe Things; 

bur whether this will hold in our Law, is 
neither clear by our Statutes nor Deciſions. 

6. Actions of Spuilzie aud Ejefion, preſcrip- 
preſcribe in three Years after committing tions X 
thereof, as to the Specialities of theſe particu- 
Actions, viz. The violent Profits and Oath lar Acti- 


in litem : But Minors have three Years J K. J. vl. 
after their Majority f. Ba 

7. As do allo Actions for Servants- Fees, Act $2. 
Houſe- Mails, and Merchant-Compts ; except 
they can be proven after theſe three Years 
by the Debitor Oath * : And Removings, « K. . vl. 
it Actions be not intended without three par. 6. 
Years after the Warning t; and in theſe Ad 83. 
laſt Preſcriptions Minority is not excepted. I K. J. VI. 

8. Is Aſſizers err in ſerving a Man — — 

. . 2. 

wrongeoully Heir to his Predeceflor, the 8 
Retour may be quarrelled within 20 AhLers. 
Years; but the Aſſizers themſelves can 
only be purſued for Error within three 


Years f (4), but the Right of Blood it ſelf 
| | never 


thereof, as Lands, Civil Juriſdictions, or the 
like. Ir may be thought, that the firſt cannot, 
the other may be preſcribed. See Stair's Book II. 
Tit. 12. § 22. and 25. 

(c) Forty Years peaceable Poſſeſſion of Things 
robbed or ſtoln purges the Vitioſity of the 
Title, or the modus habendi. Aliter Stair's Tit. fore- 
ſaid, F 9. 

(zd) Our Author, in his Obſervations on the Ac 
cited, ſays, That the Preſcription of twenty H. . 
5 Muli 


220 Of Preſcriptions, 


Book III never preſcribes: And therefore a Man 
FRAIL may be ſerved Heir io his Father or Grand- 
Pay. 22. Jather, aiter 100 Years, being debarred by 
Act 13, no Time, Nam jura ſanguinis uully jure 
civili adimi poſſunt : But this is to be un- 
derſtood where there is no Service; tor if 
there be once a Service, though of a wron 
Perſon, it cannot be quarielied after 
Twenty Years. 
9. I a Perſon who is forfaulted, poſſeſſed 
Lands as heritable Tenant for five Years 
before the Forfaulture, without Interrup- 
rion, the King is obliged ro ſhow no 
Right in the Perſon of him who was 
tortaulted to the Lands, or others that he 
poſſeſſed ; becauſe it's preſumed, that the 
Perſon forfaulted would abſtract the Writs, 
| which 
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militates only in Caſes of Competition betwixt the ſe- 
vera Kinds of Heirs amoneft themſelves, as whethey 
the Heir of Line ſhould be preferred to the Heir of Tail- 
zie. But it does not exclude the clear Intereſt 
of Blood: For jura Sanguinis nullo ure Civili di- 
rims poſſunt, I. 8. ff. de Reg. Fur. And therefore, 
an elder Brother was found to have good Inte- 
reſt to reduce a ſecond Brother's Retour, Fan. 
11. 1673. By this Act, though fuch Retours 
_ be reduced in prejudice of Perſons ſo ſer- 
ved; yet ſingular Succeſſors acquiring bona fide 
Rights from Perſons ſo ſerved wrongouſly, 
cannot be prejudged, which our Law hath in- 
troduced for the good of Commerce, in Favours 
of ſingular Succeſſors: For, how ſhould the 

know, that the Retour was reducible, when 1t 
has not been quarrelled within the Time ap- 
pointed. | ol | 
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which quinquennial Poſſeſſion is to be tried Tit. 7. 


by an Inqueſt of the Shire where the Lands 
ly (e). And if the Traitor was in Poſ- 


YRS 
KR. J. VI. 


ſeſſion the T'ime of the Forfaulture, though Act 2. 


he poſſeſſed not five Years before the For- 
faulture, the King or his Donator muſt be 
continued in Poſſeſſion for five Vears, that, 
in the mean Time, the Traitor Tacks and 
other Rights may be ſought out. 

10. ARRESTMEN TS on Decreets and de- 
pending Actions preſcribe within five Tears, 
viz. Arreſtments on depending Actions five 
Tears after Sentence, and on Decreets five 
Years aſter their Date. 

it. Mails and Duties due by Te- 
nants preſcribe, if not purſued within five 
Years after the Tenant's removing. Mi- 
niſters Stipends and Multures preſcribe, ſo 
that they cannot be purſued after five 
Years, except they be proven by the De- 
bitor's Oath, or by Wrir (). 

12. Hor o- 

(e) By Ac 33. Parl. Fuly 1690, All Eſtates for- 
feited, are declared ſubject to all real Actions 
and Claims againſt the ſame, tho' they be not 
raiſed, nor proſecuted within the five Years pre- 
ceeding the Forfeiture, excepting bygone Feu- 
duties, Annualrents, and other annual Preſtati- 
ons, for which there is no Diligence done with- 
in five Years, preceeding the Forfeiture, and 


that notwithſtanding of A# 2. Par. 1584, which 
is in ſo far reſcinded. 

(F) By A&# 9. Par. 1696. It is ſtatuted, That 
Actions of Compt and Reckoning competent to Minors, 
againſt their Tutors er Cyrntors, for making their 

1 =  Accompls, 


222 
Book III. 
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12. HotocGkapn Bands, and Sub- 


WY MY ſcriptions in Compt Books, preſcribe in twenty 


+ K.C. II. 


Par. 2. 
Seſſ. 1. 
Act 9. 


- 


Years, except they be proven by the De- 
bitor's Oath. | 

13. AND laſtly, All Bargains prove- 
able by Witnefles, preſcribe as. to that 
Manner of Probation, if not purined with- 
in five Years after their Date; all Actions on 
Waruiags, Spuilzies, Ejectious, Arreſtments, 
Miniſters Stipends, &c. preſcribe within 
ten Years, unleſs wakned every five Years ; 
but this alters not any ſhorter Preſerip- 
tions of theſe Actions f. ) 

14: AND for clearing the Meaning of 
the Statute appointing theſe Preſcriptions, 
by a late Statute, Anno 1685,It is ordain- 
ed, That all thoſe Actions mentioned in the 
ſaid Act 1669, which were intented or de- 
pending before the Date of the ſaid Act 1685, 
ſhould preſcribe within five Years thereafter, 
if they be not wakened within that Time ; 
and all Actions to be intented after the ſuid 
AR, ſhould preſcribe within five Tears, if 
they be not wakened within that Time. 
1 3 15. ALL 
Accompts, not purſued and inſiſted in within ten 
Tears, either after their Majority, or after their Death, 
they dying in Minority, ſhall, after that Time, pre- 
ſeribe for ever. And it is declared, That the con- 
trary Action at the Inſtance of Tutors or Curators a- 
gainſt their Minoys, ſhall preſcribe within the ſame 
Space, and that all Actions already raiſed, or compe- 
tent to be raiſed by either of the ſaids Parties hinc 
inde, ſhall preſcribe within ten Years after the Date 
of the A, which is, Sept. 25. 1696. But this laſt 

reicription runs not againſt Minors, 
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tore forty Years may preſcribe (g). 
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15. ALL theſe Preſcriptions run de Mo- Tit. 7. 
mento in Momentum, ſo that the Preſcrip- WY 


tion runs till the laſt Moment of the Time 
allowed; but they run only from the 
Time wherein the Debt could have been 
purſued, ſince” till then the Proprietar 
could not be called Negligent, which Ne- 
gligence is the main Foundation of Pre- 


ſcriptions : And therefore, Preſcription runs. 
not againſt a Band from the Date thereof, 


bur only from the Term of Payment : 
And Preſcription of an Action of Warran- 


dice runs only from the Eviction t, becauſe, f .J. VI. 
ar. 22. 


Act 12 


no Man 1s liable in Warraadice, till the 
Lands be evicted; and from the ſame Prin- 
ciple it is, that Contra non Fulentem agere, 
non currit Praſcriptio; and that Preſcrip- 
tion runs not againſt Minors in moſt Caſes, 
in whom Negligence is not puniſhable, ſince 
it proceeds from no Deſign, but from the 
Unripeneſs of their Age. 

16. VASSALs cannot preſcribe 2gainſt 


their Superiors, becauſe the Vaſſal's Right 


acknowledges the Superiors; nor can 
Laicks preſcribe a Right to Teinds, being. 


incapable of ſuch Rights after the Lateran 


Council; but though the Right it ſelf pre- 


ſcribes in neither of theſe Caſes, yet the 


bygones due by Virtue of theſe Rights be- 


17. PRE-· 


) Since that Parſonage Tithes in the Super- 


plus thereof, more than ſerves for a competent 
| Living, 


224 Of Preſcriptions. 
Book III 17. PRESCRIPTION tuns againft the 
Kirk and Mortifications : But on the o- 

ther Hand, becauſe Churchmen are Negli- 

gent, and Rights may be loſt in the Change of 

Intrants ; therefore thirteen Years Poſſeſſion 

is ſufficient to maintain a Churchman in 

Preſcrip- P. Peſfion ; which is called Decennalis & 

tion. Trieunalis Poſſeſſio, and is a preſumptive 
Title, and ſufficient till a better be ſhown, 

by which it may be excluded ; for Pra- 
ſumptio cadit veritati. | 

18. PRESCRIPTIONS run likewiſe a- 

gainſt the King, except as to His Maje- 

ſty's annexed Property, or to his unannexed 
Property ; whereof the Farms, Duties, of 

Feu- 


accordingly conveyed from Hapd to Hand; it 
3s not to be doubted, but Laicks may, with 
ReſpeCt to one another, preſcribe a Right 10 
Tithes, as well as to other temporal Things : 
But even in Cafes wherein Rights cannot pre- 
ſcribe, a Perſon who is bound to make annual or 
termly Payment of Money or Victual, as a 
Vaſſal, with Reſpe& to his Superior and Feu- 
duty, a Tackſman who hath a long Tack of 
three nineteen Years, or of fourſcore or a hun- 
dred Years, with Reſpect to his Landlord, the 
Proprietar of Lands liable in Tithes, either to 
a Titular, or to a Clergyman, cannot be pur- 
ſued for Payment of theſe Duties due for Years 
beyond Forty. And it is well known, that Vica- 
rage Teinds are ſubje&@ to Preſcription, See 
Book II. Tit. 10. $ 8. 


Living to the Clergy, are in dot and 
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F Preſcriptions. 
Feu-Farms, have been compted for in (e) 


Exchequer; ſince Auguſt 1455 Years *. 
19. Ax r Deed, whereby the true Pro- 
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Par. 1. 


prietar owns his Right, during the Courſe ag 12. 


of the Preſcription, is called Interruption; 
and Preſcription is interrupted in our Law, 
either by a Proceſs, or a Charge raiſed with- 
in the Tears of the Preſcription; and a 
Citation on a Summons interrupts, tho 
thereafter paſt. from pro loco & tempore; 
but Regiſtration of a Writ interrupts not 
Prefcription : And [Interruption by Cita- 
tion is not ſufficient, unleſs it be made by 
Meſſengers pe:ſoaally, or at the Party s 


Dwelliag-houſe, and that it be renewed every 
even Tears}; and that the Execution be IK. C. Ii. 


ned by the Meſſenger and Witneſſes. 


interrupts, as to all Parties concerned 
therein, for it hinders the Mirit it ſelf to 
freſcrive: And therefore Diligence againſt 
any of moe Principals, or againſt any of 
the Cautioners, interrupts Preſcription, quoad 
the whole Principals and Cautioners; and 


P Inter- 


(e) The A# 12. Par. 1633, cited by our Author, 
does not free either the annexed or unannexed 
Property from Preſcription, but ratifies a ſingular 
Method propoſed by the Lords of Seſſion, and 
approv'd by the Lords of Privy Council, for 
interrupting Preſcription of Rights made to the 
Prejudice of the Crown. See the Act with our 
Author's Obſervations on it, 


1 


„8 1. 
20. DILIGENCE uſed upon a Writ AG 1 


Iaterrup- 
tion. 


Ay. 2. 


Of Preſcriptions. 


Book III. Interruption as to a part, interrupts the 


Preſcription of the whole ; ſo that it a Man 
Arreſt the Mails and Duties of any Part of 


a Barony, he interrupts Preſcription as to 
the whole Barony (J). 


T1IT- 


OO) A 2 wherenpon Summons of Re- 
moving is not raiſed and proſecuted within Year 
and Day after the Term, at which the Tenant 
3s required to remove, will not interrupt Pre- 
ſcription of bygone Tack-duties reſting more 
than Forty Years preceeding the Warning. 

By Act 19. Parl. 1696. It is ordained, That all 
Summons made uſe of for interrupting the Preſcrip- 


tion of real Rights ſhall paſs upon a Bill, and con- 


tain the whole Grounds and Warrands upon which 
it proceeds, and that the Summons and Executions 
thereof, and all Inflruments of Interruption ſhall with- 
in ſixty Days after their Date, le regiſtred in a par- 
ticular Regiſter, to be kept at Edinburgh, and that 
in the ſame Manner, and with the ſame Formalities, 
as are ordain'd ly former Acts concerning Regiſtrations 
of Seaſins and Tnhibitions ; which Regiſtration of 
Interruptions, is to be kept in Books apart. It is de- 
clared, That Interruptions not regiſtred, as above, 
ſyall, «with Reſpect to ſingular Succeſſors, be of 
no Force, without Prejudice to have the Effect Ir.- 
terruption. as to the Perſons againſt whom uſed. 
It is alſo declared, That Interruptions of Pre- 
ſcription of real Rights made via facti, hall 
have no Effect, unleſs an Inſtrument be taken there- 
upon, and regiſtred, as ſaid is, and all Summons 
with their Executions already raiſed, or Inſtruments 
already taken for Interruption, are ordained to be 
Regiſtre within à Tear after the Date of the AR, 
which is, Ofob. 9. 1696. But by A# 5. Par. 
1698. It is declared, That this Tears Space ſhall 
not run againſt Minors, | 
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Of Sac ceſſion; &c. 


T IT. VIII. 
Of Succeſſion in Heritable Rights. 


JAVING formerly ſhewed how 


Rights, whether Heritable or Move- 
able, Real or Perſonal, are conſtituted, and 


| how they are tranſmitted to ſingular Suc- 


ceſſors : It remains now to conſider, how 


_ theſe Rights are tranſmitted by Succeſſion, 


beginning firſt with Succeſſion in Heritage. 


227 
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2. AN Heir is he, that ſucceeds univer- Heir, 


| ſally to all that belonged to the Defunct; and 


is therefore, in Conſtruction of Law, one 
and the ſame Perſon with the Deſundt. 

3. THovGn the Executor be in Effect 
the Heir in Moveable Rights, yet we call 
thoſe only properly Heirs who ſucceed in He- 
ritage ; and, with us, there are ſeveral 
Kinds of Heirs, diſtinguiſhed by their ſe- 
veral Denomzinations. | 


4. Tux firſt and chief Kind of Heins; 


are the Heirs of Line; who are ſo called, Heir of 


becauſe they ſucceed lineal according to 
the Right of Blood; and they ſucceed thus. 

5. FiksT, Deſcendants, according to 
the Proximity of their Degree, in which the 
eldeſt Son is preferred to all his Brothers, 
and all the Brothers to the Siſters ; and, 
if there be only Siſters, they ſucceed all 


P 2 6. Tu 


Deſcen- 
dantes. 


228 0 Succeſſion 
Bock III. 6. T HE next Degree is Grand-children, 
and their Creat- grand children, Ic. who 
ſucceed all in the ſame Way. 
7. Ir there be no Deſcendants, then 
Collate- Col/aterals {ucceed, in which the firſt De- 
rals. gree is Brethers and Siſters German, for 
the whole Bliod excludes the half Blood, and 
Brothers the Siſters, and Brothers by the 
Father's Side, exclude Brothers by the Mo- 
ther's Side; there being no Succeſſion 
with us by the Mother's Side. 
8. FAILINOG Deſcendants, the Succoſſi- 
on goes to the Defunci . Brother's-German, 
one after another, and to their Deſcen- 
dants; which failing, to his Siſters Ger- 
man jaintly, and in Detect of them, to the 
Brothers C nſanguinean, one after another, 
and to their Deſcendants ; which failing, 
to his Siſters Conſanguinean jointly. And, 
if there be none of theſe before mention'd, 
the Father ſucceeds, and after him tlie 
Father's Brother's and Siſter's-German, 
or Conſanguinean, in a Preference the ſame, 
as above; and failing ſuch, the Succeſſion 
goes to the Grandfather, oc. and ſo forth 
* upwards, as long as any Agnate Propinqui- 
ty can be proven: And, it there be no 
— Bloodſman of the Father's Line, the King 
K ſueceeds as ultimus Hares. 
9. IT 1s to be obſerved, that in Heritage 
Right of 1 is a Right of Repreſeutation, whereby 
Repre- the Deſcendants exclude ſtill the Collateral, 
ſentation, though nearer by many Degrees to the 
the 
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in Heritable: Rights. 


the Stock, or Communis Stipes : And thas Tir. 8. 
the Great-grand-child of the eldeſt Son ſe WY 


cludes che ſecond Brother; becauſe, he 
comes in Place of, and ſo repreſents the 
clder Brother, his Great-grand-father. + 

10. Taz Heir of Line has Right to 


the Heir/hip-moveables, and excludes all Heirſhip 
ocher Heirs therein; Heirſhip-moveables are ein) 
the beſt of each Kind of Moveables, which are es. 


given to the Heir, - becauſe, he is excluded 
from all other Moveables: It there be 
Pairs or Dozens, he gets the beſt Pair or 
D.zea ; but in others he gets only one 
lingle Thing. None have Right to Heir- 
ſhip-moveables, but the Heirs of Prelates, 
under which are comprehended all Beneficed 
Perſons ; the Heirs of Barons, under which 
are comprehended, all who are infeft in 
Lands, though not erected in a Barony, 
yea, even if they be infeft in Annualrents, 


and the Heirs of Burgeſſes, by which are 


meaned actual Trading, but not Honorary 
Burgeſſes : And, it a Man was once & 
Baron, he is ſtill preſumed to ebntinue fo, 


except it can be proved, that hes diveſted j 


and chat is the Senſe of the Byocard, Semel 
Buro ſemper Baro. AD 


11. AN Heir of Conqueſt &he, who ſuce Heir of 
ceeds to the Defuntt in Lands, and other Conqueſt, 
Heritable Rights, to which the Defunct diu 


not himſelf ſucceed as Heir. to his Predeceſſors ; 
as for Initance, what a Father leaves to a 
ſecond Son is Conquelt, thaugh he got the 

bo” 3 ys ſame 
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Book III. ſame from his Father, becauſe he was not 
WYM aioqui ſucceſſurus: But, if the Father diſ- 


pone to his eldeſt Son any Part of his 
Eſtate, this is not Conqueſt, but Præceptio 
Haæreditatis; becauſe, he was alioqui ſuc- 
ceſſurus: And the Rule is, that Heritage 
deſcends, and Conqueſt aſcends ; ſo that, 
if the Middle of three Brothers die, his 
immediate elder Brother would be his 
Heir of Conqueſt; and, if a Son of a ſe- 
cond Marriage die, leaving three Brothers 
of a former Marriage, the youngeſt would 
ſucceed in his Conqueſt-Lands ; and this, 
I conceive, was introduced, {or enriching 
the elder Brothers, whom our Law till 
favours ; whereas Heritage muſt deſcend 
according to the Law of Nature. 

12. THESE Heirs of Congueſt have Right 
to all Lands, Annualrents, Heritable Bands, 
and others, whereupon Infeftment did, or 
might follow, but they have no Right to 
Tacks, Penſions, moveable Heirſhip, and all 
other Rights having Tractum futuri tempo- 
rie, and requiring no Infeftment, and ſo, 
not competent to Executors ; all which belong 
to the Heir of Line. 

13. TRE Heir Male is the neareſt Male, 
who can ſucceed ; and all Heirs of Line, 
are alſo called General Heirs ; becauſe, 
they ſucceed by a general Service, and re- 
preſent the DefunF univerſally. 

14. THe Heir of Tailxie ts he, to whom 


ailzie. an Eſtate is tailxied, {0 called, becauſe the 


legal 


in Heritable Rights, 


legal Succeſſion iscut off in his Favours from Tit. 8. 
the French Word, Tailer, to cut; and the 


Matter of Tailzies may be ſummed up in 
theſe few Concluſions. 

15. PRIMO, Ita Fiar or Proprietar do 
only ſubſtitute the Perſons who are to ſue- 
ceed one to another, this is called a fimple 
Deſtination; and it may be broke or alte- 
red by the Maker, or by the reſpective 
Members as they ſucceed, even though an 
Inhibition were ſerved thereon; for there 
being no Obligation not to alter, there 
can be no Foundation for an Inhibition. 

16. SECUNDo, If the Maker deſign 
that his Tailxie ſhould not be altered, he 
either adjects a prohibitory Clauſe de non 
alienando, or not to alter the Tailxie; and 
then, though the Maker may alter it, yet 
neither the [aſtitutes nor Subſtitutes can 
alienate by any voluntar or gratuitous 
Deed ; for elſe that Deed would be re- 
ducible on the Act of Parliament 1621, 
as done in Prejudice both of the Maker, 
and of the remoter Subſtitutes, wha are to 
ſucceed, and, who are Creditors by the 
ſaid prohibirory Clauſe : Or Inhibition 
may be raiſed upon the ſaid prohibitory 
Clauſe, after which the taikied Lands can- 
not be diſponed, even for an onerous Cauſe. 

17. TERTIo, If the Maker deſign that 
the tailxied Lands ſhould not be alienable, 
even for onerous Cauſes, then he adjects to 
the Patium de non alienando, a Clauſe irri- 
| | P 4 tant 
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14 


Act 22. 


done contrary to, and in Prejudice of the 


Tailzie to be null and void; and, in that 
Caſe, all poſterior Alienations, even for 
onerous Cauſes will be reducible ; theo” 

no Inhibition be raiſed thereon : © And,. 


becauſe ſuch Clauſes prejudge Creditors 
and Commerce very much, and ſcem to be 
inconſiſtent with the Nature of Property 


K. J. VII. and Dominion; Therefore, an Act of Pas- 


liament was necellary tor ſecuring them: 

And, generally, in all theſe Caſes, the Con- 
traveener prejudges not only himſelf, but 
all the Heirs that might ſucceed by him (a); 
ſo that there is Place for the next Subſli. 
tute, who may, in either of theſe Caſes, 
ſerve himſelf Heir to the Maker, (though 
generally a Man ſhould be ſerved Heir to 
him who was laſt infeft) or, he may ſerve 


himſclt Heir to the Contraveener who was 


hes laſt 


(a) The Heirs deſcending, and of the Con- 
traveener's Body, will not be excluded, except 
it be ſo expreſly provided; for Tailzies, eſpe- 
cially the irritant Clauſes, are literally inrerpre- 
ied, and being odious, are fri: Furis. 

The ſubſtitute Heir of Tailzie, to whom the 
Succeſſion after the Contraveener belongs, may 


be ſerved, either to the. Maker, or to the Per- 


ſon infeft immediately before the Contraveener, 
or even to the Contraveener himſelf, if there be 
a Proviſo, that he ſhall not be liable to fulfil his 
Obligations: But in this, the Rule is the Will 


of the firſt Tailzier, exprels'd i in the Conditions . 


of. Tailzie, 


* 
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laſt infett, Wit ths Jud being ob. iged to fulfil Tit, 8. 
his Deeds. 

18. Quits, It a Man oblige him- 
ſelf to tilzie his U nds, he is obliged once 
to tailzic . but not to continue the Tailzie ; 
bat, it the Obligation be made for an one- 
rous Cauſe, tac "(ane i is not den as 
if the Tailzie be mutu a 

19. QuiN ro, Where Tailzies are made 

to two Strangers jointly and their Heirs, 

they ſucceed to equal Halves, and they are 
both Fiars: But, it Lands be taken to a 

Man and his Wife in conjunct Fie and 
Litcrent, and their Heirs, the, Husband is 
Fiar, and the Wife's conjundt Fie reſolves 

only in a Liferent; and yet in Subſtitu- 

tions to Moveables, both their Heirs would 
ſacceed equaily. 

20. SEXT0, In conjunct Fies theſe ge- 
nzral Rules hold, that the Hasband is Fiar, 

ecauſe of the Prerogative of the Sex; and 
that he is Fizr on whom the laſt Termi- 
nation falls: Yer both theſe Rules hold 
only pe 1mptiv:, and may be over-bal- 
lanced with ſtronger Preſumptions ; as 
for Inſtance, if the Reverſian of Lands be- 
longing ro the Wite, as Heretrix, be taken 
to the Husband and Wife, and their Heirs, 
the Wite's Heirs would exclude the Huſ- 
band's Heirs; for it is preſumable, that 
the Reverſion ſhould follow the heritable 
Right; Or, if a Father ſhould take Se- 
curity in Lands to himſelf, his Son, wo 
their 
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Book III. their Heirs, the Father would remain Fiar, 
V which does likewiſe hold, though the Se- 


Heirs of 


curity were taken to the Father and - Son 
nominatim, and the Son's Heirs, even 
though the Son were infeft ; for it is pre- 
ſumable, that the taking Infeftment was 
only deſigned to complete the Security, 


and to ſubſtitute the Son, but not to ex- | 
clude the Father from his own Fie : Ang, 


enerally, in all Subſtitutions, the chief 


hing to be conſidered, is the Deſign of 


the Parties. 
21, HE1Rs of Proviſion are theſe, who 


Proviſion, ſucceed by Virtue of a particular Provi- 


fion in the Infeftment, ſuch as the Heirs 
of a ſecond Marriage : And, as to theſe 
Heirs of Marriages, we may obſerve two 
Things, Firſt, That, if a Father, by his 
Contract of Marriage, be obliged to employ 
a Sum to himſelt, and the Wife in con- 
junct Fie, and the Heirs of the Marriage, 
he cannot, in Prejudice thereof, do any 
fraudulent gratuitous Deed, though he may 
provide a Jointure to a ſecond Wife, or 
Proviſions for his Children of a ſecond 
Marriage. | 

22. SECU NDO, Though a Father may 


aſſign or diſpone Sums to Children, when 
extant, whereby they will be preferred to 
poſterior Creditors, as becoming Fiars b 

the ſaid Rights; yet, if the Father diſ- 
pone to Children to be procreate, this will 


be conſidered only as a Deſtination, * 
"= 


e 


in Heritable Rights. 


ſo will not hinder the Father ro make Tit. 8. 
poſterior Rights, to Strangers, or even WWW 


poſterior Creditors to affect by Diligences 
what is ſo diſponed. 

23. TERT Io, Proceſs will be ſuſtained 
at the Inſtance even of the appearand Heir 
of the Marriage againft the Father,. to 
fulfil the ſpecial Obligations therein, or to 
purge any Deeds already done by him in 
Prejudice thereof, 

24. ALBE1rT, where Heirs are not ſpe- 
cially deſigned in any Right, the Heirs of 
Line exclude all other Heirs ; yet, it a 
Man take Lands to himſelf, and his Heirs 
Male Tailzie or Proviſion, and thereafter 
acquire Reverſions, or Tacks of the ſame 
Lands to himſelf and his Heirs ; theſe 
Rights will acereſce to that ſpecial Heir 
to whom the Land was provided; for, it 
is not preſumable, that a Man would give 
the Lands to one, and the Rights of them 
to another Heir. 

25. Waen Women ſucceed, all theſe 
of one Degree ſucceed equally ; and, be- 
cauſe the Eſtate is divided amongſt them, 


they are called Heirs Portioners, the eldeſt Heirs Por- 
not ſecluding the reſt, and having no Ad- tionen. 


vantage over them: But, where the 
Rights are indiviſible, ſuch as Titles, Ju- 
riſdictions, Superiorities, and all the Caſu- 
alities of theſe Superiorities, ſuch as Ward, 
Marriage, Nonentry, Feu- duties, &c. theſe 
fall all to the eldeſt Heir Female without 

Divigon, 
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! Book III. Diviſion, together with the principal 
| Meſſuage, it being a Tower or Fyrtalice ; for 
other Houſes are divided equally (/. 
26. ALL theſe Heirs are liable tor their 
Predeceſſor's Debte, in ſoliaum, if they |Þ 
once enter Heir, except Heirs Portier, 
who are only liable pro Rata ; and firs 
ſubſtitute in a' Sum, who are only liable to 
Creditors in the Value of the Sum to 
which they are ſubſtitute. But, they have 
; * * 3 | 
Benefit of 1? Scotland a Privilege, which they call the 
| Diſculli- Benefit of Diſcuſſion, whereby the Heirs of 
q on. Line muſt be firſt purſued to f/f! the De- 
| funtt's Deeds, or pay his Debts (c): And | 


— — — * 


* next to theſe, the Heir of Conqueſt, the 
| Heir's Male, the Heir of Tailzie, and Heirs | 
4 of Proviſion. But for fulfilling a Deed re- 
lating to particular Lands, the Heir who 
q ſucceeds in theſe particular Lands muſt be | 
j| firſt purſued without diſcuſſing; and that | 
Which is meant by Diſcuſſing, is, that the | 
Creditor muſt proceed by Huraing, Caption, and | 
|  Apprifing or Adjudication againſt the Heir; 
| who is to be 4iſcrfJed before he can reach 
$ | the other Heirs. 
[ 0 7 2 f MOOR. 27. AN 
| 5 (b) The elder Siſter gives to the other Heirs 
4 Portioners, a Recompence, for ſuch of the incor- 
| real and indiviſtble Rights, that carry a cor- 
real _—_ or Incame, _ not = theſe that 
are pure Onorar 48, Itles O 1841 39 
1 | riſdiction 8 WR GpitYs 3 
(e) They have alſo a Privilege to enter Heir 
cum Beneficio Inventarii ; For which, ſee the Notes 
on I 30. J. h. | d 
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27. Ax Heir is ſaid with us to be Heir Tit. 8. 
aitive, who is ſerved Heir, and may pur- Nei- 
| eir 
fue ; whereas he, whom the Law makes, give. 
liable to be Heir, is ſaid to be Heir paſſive : Heir paſ- 
As, when the appearand Heir is infeſt, upon five. 

a Precept ot Clare Conſtat, by the Superior, 
or othewiſe meddles with his Father's 
Eſtate (d). | 

28. Wu N the Predeceſſor dies, he who 
ſhould be Heir, (and therefore is called 
appearand Heir) has Year and Day allowed Appear- 
him to aciiburate, whether he will be Heir; 2 
which is called Azz deliberandi *; and Annus 
which is indulged by the Law, becauſe, delib. 
if a Man cater once Hcir, he is liable to K. Ja. VI. 
all the Debts, though far exceeding the — = 

| 2 TM a Act 27. 
Eſtate; and within that Year he cannot 
be purſued, nor obliged to enter; but 
after the IJcar is expired, the Creditor may 
charge him to enter Heir; and, if he reſolve 
not to enter, he muſt renounce any Right 
le has by a Hit under his Hand. 

29. Tnis Yearis compted from the De- poſthume 
junct's Death, except in a poſthume Child, Child. 
who has a Year allowed him after his 
Birth, and not only during this Year, but 
after it expires, the appearand Heir, without 
inſtructing any Title, may purſue for Ex- 
hibition of all Rights made to his W 

| an 


(4) An apparent Heir, may be within this 
.Year charg'd to enter Heir in General, within 
40 Days, which do not commence, till the Annu. 
deliberandi be fully expired. 
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Book III and of all Rights made by his Predeceſſors | 
Vito any in his own Family, (but not to 
Strangers) to the End he may deliberate, | 
þ whether he will enter Heir (e): The appear- | 
and Heir may alſo defend his Predeceſſor's 
| Right, and continue his Poſſeſſion, by 
purſuing for Mails and Duties, though he 
renounce. Vide ſupra Book II. Tit. 9. F 45. 
30. Ir the appearand Heir reſolves to 
enter Heir to his Predeceſſor, he muſt raiſe 
Briefs from the Chancellary ; which Brief 
| is a Command from the King to the Judge 
l Ordinary where the Lands ly, to cauſe try 
| by an Inqueſt, conſiſting of 15 ſwort) Men, 
whether the Raiſer 'of the Brief be neareſt 
Heir; And this is executed or proclaimed 
at the Market-Croſs where the Lands ly ; 
and, if at the Day appointed, the Inqueſt 
find him to be the next Perſon who ſhould 
| ſucceed, they ſerve him Heir, by a Paper 
which 1s called a Service, and which being 
returned by them to the Chancel/ary, there 
is a Y/rit given to the Heir; and which is 
called the Retour, becauſe it is their An- 
| ſwer and Return to the Chancelary of the 
=: Points contained in the Brief; and there- 
after, the Perſon who 1s ſerved Heir, if | 
. the Lands hold of the Crown, is infeft 
J by Precept forth of the Chancellary ; which 
li Infeftment muſt be given by the Sheriff or 
| | his 
(e) By A# 24. Parl. 1695. It is declared, That 
apparent "Heirs may bring their Father's Eftate to 4 
Roup, whether Bankrupt or not, 


. A ·˙ . df eh 


3 
4 
f | 
l 
1 
l 
$ 
rf 
0 


in Heritable Rights. 


his Deputes, and the Sheriff-Clerk as Notar Tit. 8. 


thereto : And, if the Service was to any 


particular Lands, it is called a ſpecial Ser- 
vice, which can be expede before no other 


Judge, than the Sheriffs or Macers to the 
Seſſion ; but, if there was no Land deſigned, 
it is only called a general Service: And this 
general Service may be before any judge, 
and is ſufficient to eſtabliſh a Right to He- 
ritable Bands, Diſpofitions, Rever fions, Ju- 
riſdictions, and all other Rights whereupon 
the Defunt was not infeft, nor needed to 
be infeft; and a ſpecial Service of one 
who is Heir of Line, includes a general 
Service, but not è contra (F). 

31, TRR 


(f) By 4# 24. Parl. 1695. It is ſtatuted, 
« That any apparent Heir ſhall have Liberty 
« to enter to his Predeceſſors cum Beneficio In- 
« ventarii, or upon Inventary, as Uſe is in Exe- 
« cutry, allowing him to deliberate Year and 
« Day in which he may make up an Inventary, 
©« which is upon Oath te be given up, full and 
« particular, in all Lands, Houſes, Annual- 
« rents, or other heritable Rights whatſoever, 
« to which the apparent Heir may ſucced, to be 
« ſubſcribed by him before Witneſſes, and given 
« in to the Sheriff-Clerk of the Shire, where 
e the Heritage lies; or, if the Defunct had no 
46 Lands, or others 1 ** Seaſin, it is to be 
given to the Clerk of the Shire, where he de- 
% ceaſt. Which Inventary, the Sheriff, or She- 
« rift-Depute, with the Clerk of the Court, 
« ſhall alſo ſubſcribe ig Judgment, and record 
« it in their Books, and give Extrafts thereof; 
all which is to be done within the Anmnus De- 

| | *« liberandi ; 


* 
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Book III. 31. THE general Brief hath only two 


General 


Brief. 


Points or Heads, viz. if the Deſunct died 
at the King's Peace, and, if the Raiſer of 
the Brief be the next Heir ; but the ſpecial 
Brief has ſeven, viz, when the Defunt died. 
Secundo, it he died laſt weſt and ſeiſed at 
the Kings Peace. Tertio, That the Raiſer 
is next Heir. Quarto, Ot whom tie Lands 
are holden in capite. Quiuto, By what 
Manner of Holding. Sexte, What is their 


old and new Extent. Septimo, Wircther the 


Raiſer be of lawful Age, and in whoſe Hands 
the Lands are at preſent, and ſince what 
Time. | 1 
32. SOMETIMES likewiſe the Vaſſal, 
without ſerving himſelf Heir, gets a Pre- 
| cept 


© Jiberandi ; And thereafter, the forsſald Ex- 


„e tract of the Inventary, ſhall within Forty 


% Days after the ſaid Year and Day, be pre- 
„ ſented and regiſtred in the Books of Council 
« and Seſſion, in a particular Regiſter to be ap- 
pointed for that Effect. And it is by that Act 
declared, That an apparent Heir entering in 
« this Manner, ſhall only be liable for his Prede- 
« ceſſor's Debts and Deeds, ſecundum Vires Inven- 
« farii, i. e. to the Extent of the Subject in the 
« Inventary. | 

« If any Partof the Predeceſſor's heritable 
« Eſtate ſhall be without Fraud omitted in the 
© Inventary, and ſhall'not in the mean Time be 
« affected by Creditors, the apparent Heir hath 
Liberty, ſo ſoon as it comes to his Knowledge, 
« or within Forty Days thereafter, to add and eik 
* the ſame to the firſt Inventary ; which Addi- 
tion is to be made, ſubſcribed, given in, and 
recorded in the Manner above preſcribed. 
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cept of Seaſin from the Superior; wlierein, be- 
cauſe the Superior declares, That it is known 
to him, that 25 a Man is Heir to his Father, 
it is therefore called, a Precept of Clare 
Conſtat; which therefore makes the Ob- 
tainer liable paſſive to all his Predeceſſor*s 
Debts, but gives him only Right active to 
the particular Lands contained in the Pre- 
cept ; nor will it give him a Right even as 
to theſe Lands, except againſt thoſe who 
derive Right from the Superior who gave 
ir, or otherwiſe acknowledge his Right. 
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33. BAILIFFs allo of Burghs Royal, do 


infeſt their Burgeſſes in Burgage Lands *, 
by giving them Sean as Heirs, and .deli- 
vering them for a Symbol the Haſp and 
Staple of the Doors; and the Seaſin in that 
Caſe is in Place of a Service, as to , theſe 
Lands; but is not in other Caſes a ſufficient 
active Title: And theſe Scaſins muſt be 
given by the Bailiffs, and the common Clerk 
of the Burgh as Notar, otherwiſe - they are 
null. | 

34. Tye Heir who is retoured, holds 
either his Lands of the King, and then he 
gets Precepts out of the Chancel/ary, to the 
Judge Ordinary to infeft him ; which if he 
refuſe, the Lords upon a Supplication, will 
order the Director of the Chancellary to 
iſſue out Precepts directed to another, who 
is thereby made a Sheriff in that Part: But, 
it the Lands hold of another Superior, then 
either that Superior is himſelf entred, or 
985 | Not ; 


EY 
K. J. vi. 
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enter any; and, if the Superior be not en- 


Behaving 


as Heir. 


Of Succeſſion 
not; if he be entred, he will be charged 
by four Cunſecurive Precept to enter the Heir; | 
and, if at laſt he diſobey, his immediate Su- 
perior will be charged, and ſo, till the Heir 
arrive at the King, who never refuſes to | 


tred, he muſt be charged upon forty Days |: 
t0 enter, that being himſelf entred, he may 
enter his Vaſſal; and, if he refuſe or de- 
lay, he loſes all the Nonentries of his Vaſſal, 
during his Life; but no other Caſualities, 
becauſe quoad theſe he was not culpable. 
35. THovGn the Perſon, who ſhould 
be Heir, do not enter to his Prederefſor's | 
Heritage, yet he may be made liable to his 
Predeceflor's Debt, by two paſſive Title. 
relating to heritable Rights; viz. Geſtionem | 
pro herede, and, as Succeſſor titulo Incrativo 
poſt contractum debitum. And there is a 
third paſſive Title relating to Moveables, 
which is called vitious Intromiſſion. | 
36. BxHavinG as Heir, or Geſtio pro | 
Harede, is, when the Perſon - who might | 
have been Heir immixes himſelf, and in- 
tromets with either the Moveable Heirſhip, 
or any heritable Eſtate belonging to the 
Defuntt ; in which Caſe, he is 11able to 
the Creditors, not only according to the 
Value of what he intrometted with, but 
as far, and in the ſame Manner, as it he 
had been entred Herr; and yet the Lords 
will not ſuftain this paſſroe Title, becauſe 
of its extraordinary Hazard, where the 


Title was introduced by the Lords of 


in Heritable Rights. 


Intromiſſion is very ſmall, or, where he Tit. 8. 


has colourable Title, to which he might 
aſcribe his Intromiſſion, as a Factory from 
the Compriſer, or the Donator to the Eſcheat 
or Recognition; Geſtio pro Harede, being 
magis animi quam facti, which Factories will 
defend, though there was no Declaratof : 
But, it the appearand Heir had no Faftory, 
it is not ſufficient to alledge the Defuntt 
died Rebel, and ſo could have no Heir, 
except his Eſcheat was declared before in- 
tenting the Purſuer's Action; nor will 
this paſſive Title, nor vitious Intromiſſion 
be ſuſtained beyond ſimple Reſtitution, ex- 
cept they be purſued in the Intrometters 


J own Lifetime, they being Kinds of De- 


lis. But he will not be liable, if the Des 
funf's Right was reduced, though after 
his Intromiſſion; and, ſince this 7 ny 

mon, 
in Favours of the Creditors, to deter ap- 


pearand Heirs from fraudulent Intromiſſion 5 


therefore, an appearand Heir paying his Pre- 
deceſſor's Debt, will not infer this paſſive 
Title, ſince that is for the Advantage of 
Creditors ; nor will the getting of Money 
for ratifyjng a Compriſing that is expi- 
red, infer this paſſive Title, ſince the Cre- 
ditors would have got no Advantage by 
that Right: But, if the appearand Heir 
had conſented before the Compriſing was ex- 
pired, it would be 2 paſſive Title, becauſe, 
as Heir, he might have redeemed the Com- 

Q 1 prifeags 
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Book III. priſing; and, if an appearaud Heir grant 
god to a confident Perſon for his own 
Behoof, and that : confident Perſon com- 
priſes or adjudges the Heritage thereupon, his | 


Act of Intromiſſion, by Virtue of that Appriſing, 

Sederunt, Will not defend him * againſt this paſ/rve 

28th Febr. Title, whether the Legal be expired or not; 

1662. but he will be liable, as if there were 
no ſuch Right in his Perſon. 

Succeſ. tit. 37. SUCCESSOR titulo lucrativo is, 

lucrati o. where the appearand Heir, to preclude the 
Neceſſity of entring Heir, and ſo being 
liable to the Creditors, gets a Diſpaſition 
from him, to whom he would have been 
Heir, without any onerous Cauſe (g); 
| 5 85 the 


() By AR 24th, Parl. 1695, it is ſtatuted, That 


cc any, who, ſince: Fanuary 1. 1661, is ſerved Heir, 


« or by Adjudication on his own Bond, hath 


« ſucceeded not to his immediate Predeceſſor, 
but to one Remoter, as to his Good ſire, by 
« paſſing his Father, and the like, ſhall, for 
«© the Debts and Deeds of the Perſon interjected, 
« who was three Years in Poſſethon of the 
«. Eftate to which he is ſerved, be liable in fo 
«'faras extends to the Value thereof, deducing 
the Debts already paid, with this Order for 
« the Time paſt, That all the Debts of the ap- 
<< parent Heit entring, as ſaid is, already con- 
„ trated, ſhall, with the true and real Debts 
4 of the Predeceſſors to whom he enters, be in 
te the firſt Place preferred. (But this is alter'd 
in Part, and explain'd by Act 11. Parl. 1696. 

«© which ſee.) 
By that AQ 1695. It is further ſtatuted, That 
where Rights or legal Diligences affecting * 
Prede- 
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in Heritable Rig his. 


the receiving whereof, though it be a ſmall Tit. 8. 
Part uf the-Eſtate, makes him liable ro the WY 


Payment of all the Creditor's Debt; if the 
Right made, as well as the [rfeftment, was 
poſterior to the Creditors lauſul Debt. 
But, if there be an onerous Can ſe, then ei- 


ther it is not near equivalent to the Value 


of the Lands di ſponed, and, in that Caſe, 
it will not defend againſt this paſſive Title : 
Or, if it be near to the Value, it will de- 
fend againſt it, bur * againſt Reſtitution, 


« Predeceſſor*s Eſtate, ſhall be found ſettled in the 
* Perſon of any ſuch near Relation, to whom the 
** apparent Heir to the foreſaid Predeceſſor, may alſo 
* ſucceed as Heir, the apparent Heirs poſſeſſing 
« by Virtue of the ſaid Rights and Diligences, 
© except upon lawful Purchaſe by publick Roup, 
as faid is, ſhall not only be a pailive Title, but 


* the ſaids Rights and Diligences in the Perſon 


of the ſaid near Relation, ſhall only be ſu- 


«© ſtained as valid, to exclude the Predeceſſor's 


« Creditors, in ſo far, as can be qualified and 


« inſtrued, that theſe Rights and Diligences 
* were truly and honeſtly parchaſed for Pay- 


ment of Sums of Money, and no further. 

It is likewiſe provided by the ſame Act, That 
if an apparent Heir entring cum Beneficio In- 
« ventarii, ſhall, before his giving in the Inven- 
« tary, _—_— and taking Extraft thereof, 


«© in Manner preſcribed 7 that Law, have In- 
nct's heritable Eſtate, - 


« tromiſhon with the De 
«© other than what is neceſſary, i. e. for Cuſtody 


t and Preſervation, or ſhall omit out of the In- 


« ventary, any Thing he ſhall be found to have 


« intrometted with, or poſſeſſed : In either of 
': theſe Caſes, he loſes the Benefit of the Inven- - 


ary, and becomes univerſally liable, 


| 
| 
L 


246 ( Succeſſion 


Book III. of that Value. And, ſince this paſſive Ti- 
tile overtakes ſuch as might have been 
Heirs ; therefore, a Diſpoſition granted to 


a Grand-child, will make him Succeſſor Ti- 


tulo lucrati vo, though the Father be alive, 
finge, by the Courſe of Succeſſion, he might 
in Time have been Heir, though he was 
not immediate Heir: But, ſince this can 
only reach appearand Heirs; therefore, 2 


Diſpoſition made by one Brother to ano- 
ther, though the Maker had no Children, 
will not make him Succeſſor titulo Iucrativo, 
ſince the Brother might have had Heirs 


himſelf; and ſo his Brother was not his | 


appearand Heir. 


38. THrs paſſive Title holds only in He | 


ritage ; and therefore the gettiizg A Right to 
moveable Heirſhip and Tacks, "pill not infer 
the ſame. 

39. Ges tio pro Harede, and Succeſſor 
titulo Iucrativo, being paſſive Titles, where- 
by, in odium of the Irregularity of the In- 
tromiſſion, they are made liable as Heirs ; 
therefore theſe paſſive Titles can extend no 
further, than if they intromet with, or take 
a Diſpoſition to theſe Things, to which 
they might have ſucceeded, and ſo not in- 
ferred againſt an Heir of Tailzie, intromet- 
ting with, or gerting 2 Diſpoſition of what 
would haye fallen to the Heir of Line; 


nor can they be extended further, | 


than if they had been ſerved Heirs : And 
thus an Heir-portioner will be no * 


III 


in Heritable Rights. - 247 
liable in theſe than pro Rata, if ſhe had Tit. S. 
cntred ; for the Copy ſhould go no further VV 


than the Original. | 
40. To conclude the Succeſſion in He- 


ritage, it is fit to know, that by an old 
Statute *, and our conſtant Prattick, a Man * Statute 
cannot diſpone his Heritage upon Death-bed Will. Reg. 
in Prejudice of his Heirs ; (that is to ſay, cap. 13: 


any Band though moveable, in ſo far as _ : 


neither Lands, nor Heritable Bands, nor 


his Heritage may be thereupon appriſed or 
adjudged, can be then diſpaned) ;. ſo jeal- 
ous was our Law of the Importunity of 
Churchmen and Friends, and of the Weak- 
neſs of Mankind under ſuch Diſtempers : 
And therefore, it a Man has made any 
Right in Prejudice of his Heir, after con- 


tracting Sickneſs, though he was ſound 


enough in his Judgment for the Time, and 
continued ſound for a very long Time; 
yet this Right will be reduced, as done 
in Lecto, or upon Death- bed, eicher at the 
Inſtance of the appearand Heirs, or at the 
Inſtance of the appearand Heir's Creditors : 
And it is ſufficient ro prove, that he was 
ſick incontinently before the Diſpoſit ion 
quarrelled, without proving that he died 
ot that Sickneſs, or was ſick the very 

Time of the Diſpoſition. 3 
41. Ir thereafter the Maker of ſuch a 
Right come to Kirk or Market unſupported, 
the Law preſumes, that the Maker was 
recovaleſced, and ſo the Deeds reconvaleſce 
Q 4 with 


1 

1 
. 
. 
* 
. 
: 
; 
' 
N 
, 


— 


— 


| 
1 
| 
| 


— 
. £ 0 < 5 r bz * 
ö - ö 1 SW v 
- — — — 
= - - * a — = — _ * * 
— . ̃ — —̃ ꝓ'e2̃ Ä—Ä—T— Sr — LS n 
** 2 * - 


FRET 


Book III. with him: But, ſince the Law has fix'd- | 


Conſent of his Heir are valid; becauſe this 


„tion to exelude the Reaſon of Death-bed, as 


Of Succeſſion, &c. 


upon Kirk and Market, - as open Places, 
where the Diſponer may, be ſeen by all 
Men, and by unſuſpect Witneſſes 3 Equi- 


valent Acts as going to make Vitits, | 
though at a greater Diſtance, will not be 
ſuſtained, But, though a Man cannot 
grant 4 new Right upon Death-bed, yet he 5 
may perfect an old Right, or do a Deed 
to which he might have been other- 
wiſe compelled, as for Payment of his 
Debt; or may grant a rational Jointure 
to his Wife (þ), though he cannot grant, 
Proviſions to his Children in that Con- 
dition. And all Deeds done with the 
N 


* 
Aa 
. 
F; 
* 


Law is introduced in Favours of Heirs, 
whether they be Herrs of Line, Male, or 
Tailzie, or Proviſion, _. T I T. 
(hb) One may rant to his Wife, not only 4 
Jointure out of his Lands not exceeding her 
Terce; but alſo a Dowry greater than it, if he 
was, by Writing in Liege Pouſtie, bound to give it. 
For clearing Queſtions ariſing concerning 
Deeds upon Peath+bed, by Act 4th, Parl. 1696. It 
is ordained, That it ſhall be a ſufficient Excep- 


to all Bonds, Diſpofitions, or other Rights to 
*© be granted by any Perſon after Sickneſs; That 
« he the Granter lived Threeſcore Days after 
* making of theſe Deeds, albeit, during that 
% Time, he went not to Kirk or Market. And, 
This is without Prejudice to reduce theſe 
„ Rights ; for this Reaſon, That the Perſon 
vas ſo affected by the Sickneſs, at the Time of 
de granting them; That he was not of ſound 
- Judgment and Underſtanding. 0 
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HE ſame: Rules are obſerved in the 
Succeſſion of Moveables, that were 
formerly ſpecified iu the Succeſſion: Heri 
tage, except as to theſe Particulars, v. 
All of one Degree ſucceed'cqually ; and ; 
ſo amongſt Brothers: and Siſters, ahg Elder 
ſegludes not the Tounger,, nor Males the E- 
males, as in Heritage: And in Mereables 
there is no Right of Repreſentatiau as in 
Heritage; and therefore, if there be a 
Brother and two. Siſters alive, and a third 
Siſter's Children, che Brothers and Siſters 
who are living will ſucceed: equally, ex- 
cluding the Children of the Siſter who is 
dead (a). n SOME : 


>” ͤ —— . — f res 9s -» + 


2. A. Teſtament, or Latter Will, does re- Ten. 
quire to be in Wriꝭs for Nuncupative Tefta- ments. 


ments (which were ſo called in the Civil 
Lau, becauſe the Pefunct named his Heirs 
without Writ) are not allowed by our 

| „ 8 100 2 Law 


(a) Whole Blood is preferred to half Blood, 
wherefore a Brother-German, or his Deſcen- 
dants, are preferred to a Brother Conſanguinean, 
and as in Heritage, ſo in Executry, there is no 
Succeſſion competent to the Mother, or to her 
Blood. Stair's Inſtit. Lib. Tit. $ Alter Sir 

Thomas Hope in his Minor Practicks, Ti. 3. 5 16. 
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250 Of Succeſſion 
Book III. Law (b), by which a Teſtament muſt ei- 
ther be Holograph, all written with the 
Defunct's own Hand; or at leaſt ſubſcrib- 
ed by him before two Witneſſes, if he can 
write ; or it he cannot write, by a Notar 
or Miniſter and two Witneſles. 
3. No Heritable Right can be left in 
Feſtaments, though the Teſtator was in 
Liege Pouſtie, or perfect Health: And 
though the Teſtament be made in other 
Nations, where Heritage may be di ſponed 
by Teſtament; yet it will not tranſmit a 
Right to Hitage lying in Scotland; and 
get a Teſtament made according to the 
lemnities of theſe Nations will be valid 
in Scotland; for though they may regulate 
us as to 'Solemnitres, - yet they cannot 
alter the Nature, and ſo not the Tranſ- 
miſſion of our Rights. 
has A Legacy is a Donation leſt by the De- 
y. fun in any Writ, to be payed by his Exe- 
© * cutor : But if the Legatar die before the 
Teſtator, or before the Condition is fulfil- 
led on which the Legacy was left, then the 
Legacy evaniſheth ; and though neither o- 
ther Mens Moveables, nor a Man's own 
Heritable Rights can be left in Legacy, 
YA Nuncupative Legacy, within 100 l. EA 
is of Force in Scotland. | 
The written Teſtament to be fign'd by a No- 
tary, muſt be read to the Teffator, in Prefence 
and Hearing of the Norary and of the Witneſſes, 
who muſt hear the-Teſtator declare it to be 
kis Latter-Will. 
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in Moveables. 


= ſuch Legacies are valid, if the Teſtator Tit 9. 


new that the Sum left was Heritable, or 
belonged to others; and the Executor in 
thoſe Caſes muſt pay the Value. 

5. A Minor being Male, and above 14 
Years of Age, and a Female after 12 com- 
pleat, may make. a Teſtament, without 
the Conſent of their Curators ; but under 


that Age they can make none. A Wife 


may make a Teltament, without the 
Conſent of her Husband. And a Perſon 


251 


interdicted, without the Conſent of the 


Interdictors; but Idiots nor furious Per- 
ſons can make none, except in their /u- 
cid intervals ; nor Baſtards, except they be 
legitimated, or have Children of their own. 

6. I a Man be married, the Wife has 
without Paction, a Share in his Moveables, 
of which he cannot defraud her by his 


Teſtament ; and this is called Jus Reliftz : Jus Re- 


And if there be Children, the Law has liz. 


provided a Portion of the Moyeables for 


them, which is therefore called their Le- Legitim. 


gitim, and of which their Father cannot 
prejudge them by his Teſtament, but 
there is no Legitim due by the Mother's 
Death ; nor have Children who are Foris 
Familiat, that is to ſay, Who are married, 
and have renounced their Portion Natural, 
any Legitim due to them. 

7. This Legitim is due to immediate 
lawful Children only, and not to Grand- 
Children. 3 

L. TAI 
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Book. III. 8. THE Remainder of the Defunciꝭs 

<i> Moveables, beſide what is due to the Re- 

_ lic and Childrens. is called the Dead'ꝰs 
Part; and upon that only he can diſpone. 
19. Ie, a Map have no Wife bor Bairns, 
all is the Dead's Part, and may be .difpor- 
ed by him: Jt there be either Wife or 
Bairns, and not: both; then the Defunct's 
Teſtament receives: a Bipartite Diviſon; 
but if there be bark, Wife and Bairns, then 
it receives a Tripaitite Diviſion. 

10. Br the Civil Law, a Teſtament was 
null if the Heir was not named; but with 
usa Teftament i 5 valid though the Executor be 
uot named, who is the Heir in Mobilibus, 

=zecutor. and is called Executor, becauſe he executes 
4x8, perfor ms the Deſunci Will. 
By our Law, Relics and Children 
* * after their Husbands and Fathers, 
but before Confirmation of their Teſta- 
ments, do tranſmit their Intereſt in the 
Defuntt's Moveables to their neareſt of 
Kin, viz.. The Children, their Legitim, or 
Bairas Part, and the Relic her ſhare. of the 
Moveables; the. Bairys alſo, as, neareſt of 
Kin, have Right to the whole Dead's 
part, and the Executor, not being neareſt of 
Kin, muſt Compt to them therefore, re- 
taining only a Third of the Defunct's Part, 
which is allowed to him for executing 
* K.].VI. the Teſtament , (if he be Executor nomi- 
_ 22. nate, for an Executor Datiue gets no Al- 
* lowance) and if there be a Legacy leſt 4 
the 


— 
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in Moveables. 


the Executor Nominate, it is imputed in Tit. 9. 
Payment of his Third; but the Dead's 


Part, whether falling to Children, or to the 
other neareſt of Kin, failing Children, is not 
tranſmitted without Confirmation; for 
both the Relict's Part, and Childrens Le- 
gitim ariſe by the Death of the Father or 
Husband, and ſo needs no Confirmation 
or other Conſtitution : But the neareſt of 


Kin's Right is by Succeſſion, and conſe- 


quently requires Confirmation for eſtabliſh- 
ing it, without which it cannot be tranſ- 
mitted to their Executors; for as an Heir 
in Heritage muſt be entred, otherwiſe 
he cannot tranſmit his Right, ſo neither 
can an Executor, without Confirmatron, 
tranſmit his Right ; Confirmation being the 
only Additio Hæreditatis in mobilibus : And 
as without Confirmation the neareſt of Kin 
could not be liable Paſſive in Payment of 
the Defunct's Debts, ſo neither could he 
without it have Right Alive. Children 
have Right to their 1 except they 
be ſecluded therefrom, either by their own 


Renunciation, or by accepting a Proviſion 
in tull Satisfaction of all that they can 
2 crave as their Portion Natural, or Bairn's 
Part of Gear: And in either of theſe 
# Caſes they are forts familiat, and out of 
the Family, and ſo have no Share with 
the Bairns remaining in the Family: And 
therefore, if Children get Bonds of Pro- 
viſion from the Father in his Liege Pouſt ie, 


they 
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Book III. they are not thereby excluded from their 
Legitim: Nor are they obliged to collate 
theſe Bonds of Proviſion, and to impute 

them as a Part of their Portion Natural; 

but they have Right to them as mere Cre- 

ditors, and may likewi ſe ſeek their Legitim. 

But if theſe Bonds of Proviſion were made 

to them upon Death-Bed, they cannot 

ſeek both the Proviſions of theſe Bonds 

and their Legitim; for the Father, upon 
Death-Bed, cannot prejudge the Relict, 

nor the reſt of bis Children of their re- 
ſpective Shares, and conſequently theſe 
Children, who are ſo provided upon Death- 

| Bed, muſt collate with the Reli& and reſt 

I K. J. vI. of the Children f; but the Heir has no 
— e. Share in the Moveables, except he collate, 
4 mot Ak (and be content that the reſt of the Children 
vi ſhare equally with him, in all that he can ſuc- 
ceed to as Heir ; ) or, in caſe there be but 

one Child; for then that Child is both 

Heir and Executor without Collation (9). 

12. AN 


(e) It having been obſerved, that our Law was 
defedtive as to the affecting with legal Diligence, 
the moveable Eftate of a Defunct, either for his 
own Debt, or for that of his neareſt in Kin, as the 
Heritage may be reached in the known Manner: 
Wherefore, and to ſupply this DefeQ, it is by 
AS 41. Parl. 1695, ſtatuted, That in the Caſe of 
a moveable Eſtate falling to a neareſt in Kin, 
who lies out and does not confirm, the Creditors 
of the ſaid neareſt in Kin, may either require 
the Procurator-Fiſcal to confirm and 2 x 

f 2 
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12. AN Executor Nominate,. is he who Tit. 9. 

is named by the Defunct in his Teſtament, 

and is therefore likewiſe called an Executor — 
Tieſtamentar; but, if there be none named nate. 
' 3 by the Defunct, then the Commiſſar will 


make an Executor Dative ; and ordinaril 


. they prefer the neareſt of Kin: But, if 
; the neareſt of Kin, being charged, will not 
Confirm, then they name their own Pro- 
3 curator-Fi ſcal Executor (d); and if there- | 
i i after | 
8 them, under the pain of his being liable for the 
Debt, if he refuſe; or they may obtain them- 
- *3 ſelves decerned Executors Dative to the Defun&, 
tas if they were Creditors to him, with this Pro- | 
o | 3 viſion, That the Creditors of the Defunct, doing Dili- | 
\ |3 gence to affect the ſaid moveable Eftate, within Tear 


and Day of their Debitoy deceaſed, ſhall be preferred to 
the Diligence of the Creditors of the neareſt in Kin. 
It is by that Act alſo declared, That in tbe 
Caſe of a depending Cauſe againſt a Defun# the time 
of his Deceaſe, the Purſuer may charge the neareſt in 
Kin to confirm Executor to the Deſun# withm 20 
Days after the Charge given; which Charge ſo execut- 
ed, ſhall he a paſſive Title againſt the Perſon rhayged, 
' as if he were aVitions-intrometter, unleſs he renounce, f 
as and then the Purſuer may proceed to bave his Debt 1 
0 conſtituted, and the Hæreditas Jacers of Moveables 1 


made liable by a Decreet Cognitionis Cauſa; «pon the : | 
obtaining <wheveof, he may be decerned Executor Da- ; 
tive to the Defunct, and affect his Moveables in | 
common Form. - | 

(d) By Af 26, Parl. July 1690. Commiſſars, | 
* their Fiſcals, Clerks and Officers are diſcharged | 


s |} © to purſue or require any Perſon to confirm the 
ire |! © Teſtament, or — up the Inventary of the | 
to © Goodsof a Defun&, except at the Inſtance of | 


Tm, | 2 
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256 Of Suceeſſ on 


Bobk II after the neareſt of Kin compear, they ? 
note ae uſe to Surrogate him, an this i is called an 


5-47 n gate. 
K # 


DefunA's Debitors; and leſt that Cre- 

ditors ſhould wrong one another by 

mimi, Diligence, out Law has appointed, 

that al! who ſhall confirm themſelves Exe- 

A of cutors-Creditors, or ſhall do Diligence a- 

Sed. 2% gainſt Executors or Iutrometters * within 

Feb. 1662 fix Months after the Debitor's deceaſe, 
ſhall come in pari paſſu. 

14 Extcurors-Creditors are only 

to confirm as much as may pay 

themſelves ; and are for. t the ſame Reaſon 

on 


= Refi, Bairns neareſt in Kin, their Tutors 
or Curators, or of a Creditor. 
A alfo, by that Act it is declared, That 
«© where ſpecial Aſſignations and Diſpoſiri tions 
© Wemade by a Defunct, tho' neither intimated 
** mor made publick in his Lifetime, they ſhall 
* be valid Rights, and give Titles to purſue of 
* defend, albeit the Sums of Money or Goods 
Ks: thereby conveyed, be not confirmed, with- 
out Prejudice to the Competition of Cre- 
* I firors, —_ their Rights and Diligences, as 


* , by 48 14. Parl. 1701. The Quots 
« of Teftaments fallen due, fince the aboliſp- 
= ing of Epiſcopacy, in the Year 1689, are diſ- 
to be exacted by any of the Lieg s 
„ and any Bonds ee —_— are declarec 
_ *. Se. 1 


| 


x3. . A Creditor may confirm himſelf 
— diver, and ſo may purſue the 
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in Moveadbles. 


only liable to do Diligence for what they did 
confirm. . 
15. BECAUSH Moveables may be eaſily 
concealed from Creditors, or diſſipated; 
therefore the Law appoints, that the Exe- 
cutor ſbal, upon Oath, give up Inventar, and 
find Caution 10 make theſe Moveables forth- 
coming, and then the Commiſſar confirms 
him; nor can he purſue, or diſpone as 
Executor, till he be confirmed: He is 
only liable for the Defunct's Debt, in as far 
as the Goods confirmed will extend. 
16. Ex:cuTo RY being a mere Office, it 
accreſces to the Survivors ; if there be moe 
Executors, and in ſo far as the Executors 
have not execute the Teſtament in their 
own Lifetime, that is to ſay, Have not 
obtained Decreets for the Goods belonging to 
the Defundt, there will be place for a new 
Executor, for executing theſe, and they 
are called, Executors quoad non executa(e) : 


Or, it the Executor omit to give up any 


Thing in the Inventar, or do not give up 
the ſaids Moveables at the full Rates, 
there will be another Executor Dative ap- 
pointed by the Commiſſars, who is cal- 
led an Executor Dative ad omiſſa vel male 


appretiata, 1 
R 17. T Het 
(e) A Teſtament is executed, — by ob- 


Bining Decreet againſt the Debtors of the de- 
ceaſs'd ; but alſo, by getting new Security, or, 


, by aſſigning to one intereſted, the whole Execu- 


try. 


WAY 


14 258 Of Succeſſion 
1 


Book III. 17. TE Executor only has Power of 


= WY Adminiſtration; and the · Creditors and Le- 
+  "gatars can only purſue him, except where 
'F Special there is a ſpecial Legacy left of ſuch a parti- 


Legacy. cular Thing, or a Sum owing by ſuch a par- 
ticular Perſon: For then the ſpecial Le- 
gatar has the Domiuium tranſmitted to 
him, and ſo he may himlelt puiſue for 
his ſpecial Legacy; but the Executor 
muſt be {till called in the Purſuit, to the 
End it may be known, whether the Debts | 
exhauſt the ſpecial Legacies : For, no 
Legacy can be paid, till the Debts be 
paid; and therefore, it all the Legacies [® 
cannot be paid, the Legatar ſuffers a pro- ; 
portional Defalcation for Payment thereof; 
but if there be as much free Goods as will! 
pay the ſpecial Legacy, there will be no N 
-Defalcation. 3 
18. AN Executor cannot diſpone till“ 
be obtain a Sentence, but even the Sen-“ 

3 tence ſtates him not in the abſolute Right] 

Me of the Moveables, otherwiſe than that he 
17 may diſcharge and aſſign to the reſpective 
1 Perſons having Intereſt: For, it he wer 
"denounced Rebel, the Executory Goods, þ 
even after Sentence, would not fall undet 
his Eſcheat, nor would his Executors, ot] 
þ his Creditors have Right thereto, in pre- 

| judice of the neareſt of Kin of the Defunct 
| to whom he was Executor. 
i; Co-Exe- 19. Ir there be moe Executors, whom 
f cutors, We call Co-Executors; one cannot * ; 
j unlels 


— . 
q p * 
2 


n 


1 ſue, 1 


unleſs f 


in Modeables. 


unleſs the reſt be either called or concur- Tit. 9. 
ring, for all of them repreſent the De- WS 


funct only as one Perſon; but if any of 
the reſt will not concur, they may be ex- 
cluded from their Office, by a Proceſs 
before the Commiſſars; nor can an Exe- 
cutor for the ſame Reaſon diſcharge a 
Debt wholly, ſince the reſt have an equal 
ſhare in each Debt: But, if the other 
Executors have got as much as their ſhare 
will extend to, a Diſcharge, even from 
one of the Executors, will be ſufficient : 
Nor are (tor the ſame Reaſon) Co-Exccu- 
tors liable for the whole Debt, and fo 


cannot be ſingly purſued, unleſs they have 


intrometred with as much as may pay the 
Debt purſued for. 


20. Ax Executor is liable to do Dili- Diligencs 
gence for recovering the Goods and Debts of Execus 
due to the Defunct, and which he has tors. 


confirmed ; the Diligence required upon 
his Part, is a Sentence, and regiſtrated 
Horning againſt the Defun&'s Debitors ; 
bur, if there be an univerſal or ſpecial 
Legatar, whereby the Executor confirmed 
has no Advantage, then the Executor is 
not liable in Diligence, but only to aſſigu 
the Creditors, that they themſelves may 
purſue. 

21, THz Executor likewiſe cannot pay 
any Debt without Sentence, leſt other- 


wiſe he might prefer one Creditor to another; 


but yet the Executor may pay thoſe 
l R 2 oY Debus 


* 260 Of Succeſſion 
1 Book III. Debts that are acknowledged in Teſta- 
F. nent without Proceſs, providing the ſame 
7 be paid before the Creditors intent a Pur- 
ſuit: But theſe which we call Privile- 
Privile- ged Debts, may be paid at any Time, e- 
ged Debts ven after Proceſs is intented at the In- 
ſtance of other Creditors; becauſe they 
are preferred to all others, vix. Servants 
Fees, Medicaments on Death-bed, Hou ſe- 

mail, and Funeral Expences (J). 

Decreet 22. AFTER the Executors have exe- 
of Exone- cuted the whole Teſtament, they may get 
ration. a Decreet of Exoneration before the Commi ſ- 
ſars againſt the Creditors, and all having 
Intereſt; wherein they may prove, that all 
they got is exhauſted by lawful Sentences ; 
but it is not neceſſar to have ſuch a De- 
ereet when they are purſued before the 
Lords, for it is ſufficient when they are 
| purſued there, tosalledge, That they are ex- 

1 hau ſted by way of Exception. 
= 23. Ir any Perſon intromet wirh the 
| c Defunct's Moveables,without being confirm- 
: Gon, ed, they are liable to the Defuncls whole 
ö Debts, whether they were related to him 
or not, though their Intromiſſion was very 
ſmall; and this was introduced to * 
the 


+ (f) Servants Fees for one Year, or for 2 
| Term, as they have been hired; and an half 
Year's Houle Rent, Medicaments furniſh'd from 
rhe Beginning of the Sickneſs whereof one died, 
” — Interment, &c. are reckon d privileg d 

e bts. 
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or Subject. 


in Moveables. 


26x 


the fraudulent and clandeſtine abſtracting Tit. 9. 


of the Defunct's Myveables, without Inventa- 
ry, in Prejudice of Creditors (g); And there- 
fore this paſſive Title is only introduced 
in favours of Creditors, but of none others, 
ſuch as Legatars, Bairns, @c. But if the 
Intrometter confirm before any Action be 


intented, this purges the vitious Intromi ſ. 


ſion, and the Intrometter is only liable tor 
the value of the Goods intrometted with ; or, 
it chere be an Executor confirmed, no Per- 
jon can be purſued as vitious Intrometter ; 
tor the Intrometter then is only liable to 
the Executor: But the Relic, or the De- 
funct's Children, confirming within Year 
and Day, after the Defunct's Death, do 
thereby purge the Vitioſity, though they 

R 3 confirm 


(2) It being too notorious, That many Times, 
the neareſt in Kin of one deceaſs'd, — 2 his 
Goods to the great Loſs of Creditors; and, 
when theſe Intrometters are purſued, they de- 
fend themſelves, by alledging, That before raiſing 
Proceſs againſt them, there is an Executor Cre- 
ditor confirmed, to whom they're anſwerable, 
albeit the Thing intrometted with, be no Part 
of the Inventary in that Teſtament, For obvi- 
ating, this Fraud, it is by A# 20. Parl. 1696. ſta- 
tuted, ** That the neareſt in Kin, and others in- 
„ trometting with the Moveables of any De- 
©« funct, who are not Executors confirmed to 
© them, nor before Intromithon, have Right 
„from the Executors confirm'd, ſhall be liable 
* as vitious Intrometters, notwithſtanding there's 
* a Third Party confirmed in a particular Dobt, 


(LY 


262 Of Sacceſſion, &c. 


Book III. confirm not till after Citation; nor will 
neceſſar Intromiſſion infer Vitioſity; and 
that is called neceſſar Intromiſſion, when 
either the Husband or the Wife continue 
their Poſſeſſion of one anothers Goods, 
after one anothers Deceaſe for Preſerra- 
tion; and that becauſe there is no other 
Perſon to look after them; and this is for 
the Advantage of the Creditors, ſince it 
hinders the Goods from periſhing. 

24. I there be moe vitious Intrometters, 
they are each liable in ſolidum, if they be 
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purſued in ſeveral Actions; and pro virili, it i 
they be purſued together; but none of them |? 
get Relief, for Wrong in our Law has wo | 
„„ #F|arrant. ; 
Relief, 25. Tu Heir is obliged eto relieve | 
Co ö = * bs | 
the Executor of all Heritable Debts, and 
the Executor is bound to relieve the Heir |? 
of all moveable Debts, as far as the huẽð 
tar will reach. 
3 
. 4 
Of laſt Heirs and Baſtards. 
Ultimus HILST there is any alive, who 
Tigres. can prove even the remoteſt Contin- 


gency of Blood to the Defunct, they ſucceed 
to him; but if there be none, the King 


ſucceeds as laſt Heir; for quod nullius 0 
1 88 "0" 
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Of laſt Heirs 
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eſt Domini Regis; and ſo the King ſuc- Tit. 10. 
ceeds to the Defunct as laſt Heir, both in 


Heritage and Moveables, and is preferred 
to all Superiors and others whatſocver; 
for which End he makes a Donatar, who 
muſt obtain a Declarator before the Lords of 
Seſſion, againſt all who are ſuppoſed co 
have any Relation - Whereupon a De- 
creet being obtained betore the Lords, de- 
claring that the King has Right as laſt Heir, 
the Defunct having died without any Re- 
lation, this Decreet is equivalent to a Ser- 
vice; but if Lands be taken by a Man to 
himſelf, and his Heirs Male ſimply, the 
King or other Superior will ſucceed as laſt 
Heir, it there be no Heirs Male, though 
their be Heirs Female, ſince the Land was 
not provided to them ; and theretore Men 
ordinarily in their Tai ies adject} the Clauſe, 
which failing, to their Heirs whatſomever. 

2. BEC Aus E the King ſucceeds here 
as Heir, therefore he is liable to pay the 
Defunct's Debts ; but he is only liable as 
far as the Eſtate will extend; and therc- 
fore the Creditors may adjudge the real 
Eſtate, and confirm themſelves Executors- 
Creditors in the Moveables. 


3. A Baſtard, by our Law, has neither Baſtardy. 


Heirs nor Executors ; but yet he may dil- 
pone upon either his Heritage or Movc- 


7 ables in his Liege Pouſtie, though he can- 


not make a Teſtament, except he be le- 
gitimated by à Letter under the Gree: 
R 4 A Scal 
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— 
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and Baſtards 


Book III. Seal, (which extends not to Heritage) 
or have Children ſurviving him; for the J 


Baſtard's Children will always ſeclude the 


King. 


4. Tux King, in the Caſe of Baſtardy, 
makes a Donator, who purſues Declarator, 


and is liable to the Debt; for in effect 4 


the King ſucceeds here, quaſi ultimus haves, 
and Creditors uſe the Haz Execution in 


this Caſe, as in the other; and in both | 


ultimus hares, and Baſtardy, the Reli& 
has ſtill her Share of the Moveabics, as 
in other Caſes. 


5. CuIIDREN procreated betwint 4 
Perſons divorced, and theſe with whom | 


1 K.]. a they have committed Adultery, cannot 


Par. 16. 


* 


ſucceed to them f (a). 


(a) By the Ad cited, Marriage between one 


committed on the other Part, is null, and the 
Children begotten by ſuch unlawful Conjundii- 
on, are declared inhabile to ſucceed as Heirs to 
their Parents. To the like _— is A# 11]; 
Parl. 1592. 

J.. 
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who is divorced for his 6wn Adultery on one 
Part, and the Perſon with whom that Crime was 
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f Actions, whereby theſe 


HI 


INSTITUTIONS 


Of the L A W of 


SCOIL AND. 


BOOK IV. 
TITLE I. 
Of Actions. 


AVING finiſhed theſe * two 

| firſt Parts of the Law, which 
treat of Perſons and Rights: We 

come now to treat of the Third Part, viz. 


Rights, 


2. AN Action is defined to be a Right Defin. of 
of proſecuting in Judgment what is due to s: Actions. 


And it ſuffers very many Diviſions ; = 
| l 


—— — 


Perſons purſue theſe A ions 


266 Of Ations. 


Book IV. firſt whereof is, That ſome are Real, and 


ſome Perſonal: A Perſonal Action is that, 


whereby we only can pur ſue the Perſon that i; 
obliged to us; as where I purſue a Man for 
Payment of a Sum duc by his Bond. 4 
Real Action (a) is that, whereby a Man 


1 
4 

» 'Þ 
0 
= 


purſues his Right againſt all fingular Succeſ- Þ 


ſors, as well as the Perſou who was firſt 


obliged : As for Inſtance, if one have an In- 
feftment of Annualrent, he cannot only 
Real ang Purſue the Granter for Payment of the 
Perſonal Money by a Perſonal Action, but he can, 
_ WW -- . by 


(a) A Real Action 1s that, which one who has 
a real Rightin a Thing, or jus in re, raiſes be- 
fore a Judge competent, againſt the Thing it 
ſelf, primarily, and againſt the Detainer or Poſ- 
ſeſſor of it conſequentially, ſeeking that the 
Thing it ſelf be delivered to him, and that the 
wrongous Detainer may be ordained to give up 
to the Purſuer the Fruits and Profits of that 
Thing, which were mala fide intrometted with. 
WMWe give the Name of Real Action, to that which 
is allowed againſt Lands ſubjected to a Debt 
contracted by the Proprietary, called debitum 
fundi, competent to Superiors, Annualrenters, 
Liferenters, Annuitznts, c. who ſeek the 
Ground may be diſtrenzied, i. e. Fruits of the 
Land growing and extant, and Beaſts who get 
Suſtenance on it, &. may be poinded in valorem 
of the Debt, without noticing any Right be- 
longing to the Landlord, Poſſeſſor and Tenant, 
tho the Proprietar muſt be called to Anſwer and 
Defend his Land from this Diſtreſs. See Book 
II. Tit. 8. § 14. and of this Title & 33. See 
Book II. Tit. 11. § 3. Book I. Tit. 7, § 16. 
Supra. 
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Of Actions. 267 
and by a Real Action, called an Action for Poin- Tit. 1. 
hat, ding of the Ground, purſue all ſingular Suc- WY 
it is ceſlors, and poind the Tenants and Intro- 

for metters with the Rent, for recovering of 

A | his Annualrent out of the Land that ſtood 
lan 7 atte&ted with his Infeftment of Annualrent. 
ceſ But by the Civil Law, a Perſonal Action 
irſt is ſaid to be that, which ariſes from a Per- 
In- 3 ſonal Obligement, as a Real Action is 
that, which ariſes from a Real Right, and 
the is founded in Dominium or > and 
an, competent againſt any Poſſeſſor or De- 
by tainer of what is ours, called likewiſe Rei 
Vindicatio. | 
has 3, AcTIONS are alſo divided in ordi- 
»e- [7 nary Actions, and Actions reciſſory: For 
„with us, all Actions are called ordinary 
he Actions, except Inprobatious, whereby we EW 
he [4 purſue Papers to be declared Falſe and For- Res 
up |} ged; or Reductions, whereby we purſue Redudti- 
n Rights to be declared null, and to be re- on. 
ch duced. 
br [4 4. IN Inprobations there are two Terms ,, K 
given to produce the Writ, becauſe the — 
rs, Danger is great: And if the Writer and tion. 
ne Witneſſes of and in that Writ be alive, 


£ 


P their Teſtimonies are ouly allowed as Proba- ,,._ 

© Ku ; . Direct 

„ tion; which is called The dire& Manner Nianner 
e- 1 Improbations : But if theſe be dead, the of Impro- 
t, ords iry the Verity of the Writ by bation. 
4 4 ſtrong ; reſumptions and Conjectures, ladireck 
0 0 which is called, The indirect Manner of \q_ 
6. Improbation: But, becauſe in Reductions of Impro- 


the bation. 


7 


268 Of Actions. ff 
Book Iv. the Writ called for, is only to be declared 
voll till it be produced; therefore, in theſe, 
there is only one Term granted for pro- 
ducing. 4 
5. No Certification will be granted 
againſt any Writs made by the Purſuer 3 
and his Predeceſſors and Authors, except 
he be ſerved Heir to theſe Predeceſſors, 
and produce a Right made by theſe Au- 
Certifica- thors : But Certification will be granted 
tion in againſt any Rights made to the Defenders 
Improba- gr their Predeceſſors, to whom they may 
tion. ſucceed Jure Sangninis, or to their Au- 
thors, or to any to whom theſe Authors 
may ſucceed Jure Sanguinis; if any Perſon 
be called to repreſent theſe Authors. 
6. Tyr ordinary Reductions are ex 
capite Iuhibitionis, whereby we purſue 
Rights to be declared null, as granted 
after Inhibition is raiſed by us; or ex 
capite Taterdiftioais, if granted after Inter- 
diction is raiſed by us; or ex capite viri 
& metus, if the Rights were extorted 
from us by Force; or ex capite fraudis, if 
the Right were elicit from us by Circum- 
vention : In both which Iaſt the Purſuer 
mult libel the Qualifications or Circum- 
ſtances from which the Force or Fraud are 
inferred ; or ex capite Lecti, if the Deeds 
were done upon Death-bed, in Prejudice 
of an appearand Heir; or upon the Act of 


— * Parliament 1621 . if the Deeds were done 
AR 18. in Prejudice of prior lawful Creditors, in Fa- 
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Of Aclious. 


wours of conjunct or confident Perſons ; that Tit. 1. 


is to ſlay, Relations or Truſtees, without an 
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7 onerous Cauſe ; or to a Creditor, though 
for an onerous Cauſe, in Prejudice of ano- 
ther who had. done prior Diligence, that 
2 was habile to affect the Subject diſponed: 
All which, and many others of that Na- 
ture, are oppoſed to ordinary Actions; be- 


cauſe they are extraordinary Remedies in- 


1 vented .by Law, for the Preſervation of 
Mens Rights, and are called Zxtraordiaary, 


becauſe they are never competent, till o- 


7 ther ordinary Remedies fail. 


7. Actions of Reprobator and Errdr 
are in effect Reduftions, and mult have the 


Concourſe of the King's Advocate: In the Repro- 
firſt whereof, a Party, againſt whom Wit- bator. 


neſſes have deponed unjuſtly, craves the 
Decreet pronounced upon theſe Depoſiti- 
ons to be reduced, becauſe the Witneſſes 
have deponed falily, circa initialia teſtimo- 
niorum (b); and condeſcends in his Reaſozs 
of Reduction upon the Particulars wherein 
they have deponed falſly; and alſo con- 
cludes, That the Teſtimonies ſhould be re- 


probated. 
8. In 


(b) By Initialia teftimoniorum, is underſtood, 
the Preliminaries to the Depoſition or Teſtimo- 
ny in the principal Cauſe, as the Age of the 
Witneſs ; his State of being married or not, 
his being Rich or Poor; his Feud or Favour 
to any of the Parties, &c. See Spotiſwood's Form 


of Procels in ordinary Adtions, $ 125. 126, C. 
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Book IV. 8. Ix the Summons of Error, the Pur 
ſuer craves, That a Service (whereby the 
© Defender is ſerved Heir to ſuch a Man) ought 

| to be reduced; becauſe the Purſuer is a 

nearer Relation to the Defun& than the 
Perſon wrongouſly ſerved, upon which he. 
condeſcends; and therefore concludes, | 
That the Service, and all following thereupon 
may be reduced; and that it may be found, 
that the Inqueſt, who ſerved him Heir, have 
erred; And this 1s the only Summons 
that is drawn in Latin with us (c). 
Actions F. Sou Actions are called Preparatory 
Prejudi- or Prejudicial Actions, becauſe they muſt 
cial. be diſcuſſed before other Actions are com- 
petent; As for Inſtance, if I purſue for a 
Sum, and the Dctender raiſes an Impro- 
bation, alledging the Writ to be falſe, the 
Trial of the Falſhood mult be firſt diſcul- 
ſed, and ſo is prejudicial to the Action of 
Payment. | 

10. EXHIBITIONS conclude either | 
meerly to exhibit the Writ, or the Thing 
called for; and then it is only a Prepara- 
tory Aclion, ſuch as Exhibitions ad delibe- 
randum; or elſe they conclude Delivery : 
And in all Exhibitions the ordinar Terms 
libelled, are, that the Defender had, has, or. 
| | : Tl 
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Exhibi- 
tions, 


n — 
* io OF” * * 
ot: 


(e) See ſupra Book III. Tit. 7. S8. with the 
Notes on it, The Convention of Eſtates, in April : 
1689, among the Grievances of the Kingdom, 
which wanted to be redrefled, take Notice in | 
Art. 5. of Aſſiſes of Error. h 


Of Action. 


has fraudfully put away the Papers or Things Tit. 1. 


craved to be exhibited (d); and there fore he 
is not obliged to exhibit, except he had 
them ſince the Citation, or fraudfully put 
them away, to elude a future Citation. 
11. Sou Actions are called Ationes 


bone fidei, in which Equity is followed, as dei. 


Actions upon Mandates, Depoſitations, 
Emption, Location, Cc. in which the 
Judge conſiders, what in Equity is to be 
done by one Party to another. And ſome 


Actions are ſtricti juris, in which the gg, 
Judge is to follow the ſtrict Preſcript of ſtricti Ju- 
the Contract upon which the Action is ris. 


raiſed: As in a Declarator of Redemption, 
wherein the Purſuer craves, That it may 
be declared, that he has lawfully redeemed the 
Lands that were wadſetted ; 1n which _ 

rne 


(d) The Lords of Seſſion conſidering the In- 
conveniency ariſing from the Depolitions of 
Parties or Witneſſes, bearing in general Terms, 
That they had not, nor have not the Writings 
called for, Therefore by Act of Sederunt Feb. 22. 
1688. They ordain, That Parties ſhall be obliged 
to anſwer to all ſpecial pertinent Interrogators, in Re- 
lation to their having of the Writs, or putting the 
ſame away, or as to their Rnowledge and Suſpicion 
by whom the ſame were taken away, or where they 
preſently are, that the Purſuer may therely make 
Diſcovery, and recover the ſame ; Declaring always, 
that upon Adviſing the Defender's Oath, they. ſhall 
not be otherwiſe decerned againſt as Havers of the 
ſaids Writs, unleſs it be found, that they had the 
ſame ſince the Citation, or have fraudfully put them 
away at any Time, f 


Actiones 
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Book IV. the Judge muſt conſider the very preciſ? 


'| 


Terms of Reverſion, and that the Lands 
were redeemed conform to theſe Terms ; 
nor is Equipoliency relevant in theſe Caſes. 


Rei Per- 12. SOME Actions are called Rei Perſe- 
ſecutoriæ. curoriæ, by which we purſue that, quod Pa- 


Penal. 


trimonio noſtro abeſt; which is commonly 
called Damage and Intereſt. 

13. SOME are called Penal Actions, be- 
cauſe we purſue not only for Repetition and 
real Damage, but for extraordinary Da- 
mages, and Reparation by Way of Penalty; 
ſuch as are Spuilzies, Actions for violent 
Profits, &C. | 


Arbitrary, 34, Sou Actions are called Arbitrary 


Actions, wherein the Judge is tied to no par- 
ticular Law, but proceeds ex nobili officio; 
that is to ſay, according to what he ſees 
juſt and fit; as an Action for proving of 
the Tenor of an Evident, wherein the Com- 
plainer libels, that he had ſuch a Paper, 
(of which he muſt libel the full Tenor ver- 
batim) and that he loſt it by ſuch an Accident; 
and therefore concludes, that the Tenor may 
be proven by Witneſſes, and Adminicles in 
Writ, which he muſt libel ; for no Te- 
nor can be proven, without ſome Admi- 
nicles in Writ : And, generally, there be- 
ing many Things with which the Law 
behoved to truſt the Diſcretion and Ho- 
neſty of the Judge, ſince all Caſes could 
not be comprehended under known Laws; 
ie therefore invelted the Judge with this 

| eminent 
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| mnarium, & mercenarium ; wherein he is ob- 
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eminent Power, which is called nobile of- Tit. 1. 
ficium, in Oppolition to that officium ordi- | 


liged to follow the Will of the Contractors | 

preciſely : Et hoc officium mercenarium Juden | 

nunquam impertit niſi rogatus. 3 

15. So uk Actions are called Declarators, Peclara- 

becauſe the Purſuer concludes in them, 

that ſome ſpecial Thing ſhould be decla- 

red in his Favours; and ordinarily, where- 

ever the King, or any other Superior grants 

a Gift, he to whom it is granted purſues a 

Declarator, craving, it may be found and 

declared, that the Caſuality gifted to him, 

has fallen in the Superior's Hands, and that 

he has Right thereto, by Virtue of the Gift : 

And thus Declarators muſt be raiſed upon 

Eſcheats, Marriages, Nonentries, &c, only 

there needs no Declarator upon a Gift of 

Ward, and upon a Gift of Forefaulture 

ſentenced by Parliament; but, if the Fore- 

faulture be paſt before the Juſtices, the 

Gift muſt be declared. And on Gifts of 

E ſcheat, they ſometimes raiſe Actions both 

of general and ſpecial Declarator in one 

Summons. In the general, the Purſuer 

concludes, that it ſhould be found and 

declared, that the Rebel was lawfully de- 

nounced to the Horn; and that thereby his 

Eſcheat fell in the Superiors Hands: And 

in the ſpecial, he concludes, that the Te- 

nants of the Rebels Lands, whoſe Eſcheat 

is fallen, may pay n Mails and Du- 
£169 
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Book IV. ties by Virtue of his Gift, and Decreet of 


general Declarator. But though this laſt 


Action be called an Action of ſpecial Decla- 
rator, it is in Effect, but an An of Mails 
and Duties. In other Caſes alſo, where 
any Thing is craved to be found and de- 
clared, as a Right ariſing upon a ſpecial 


_ Matter of Fact, for which no other Acti- 


Civil 
Actions. 


on can be found that has a ſpecial Name: 
Lawyers do now cauſe raiſe Actions of De- 
clarator, or, at leaſt, cauſe adject Con- 
cluſions of Declarator to other Actions, 
ſuch as Reduffions, c. and theſe are the 


ſame with the Actiones in factum, mentio- 


ned in the Civil Law. 

16. So ME Actions are called Civil,where- 
in Men proſecute their Civil Rights; and 
ſome Criminal, wherein Men proſecute 
Crimes, ad vindictam publicam. 

17. Fo x farther clearing of Actions, and 
how they ought to be libelled ; I ſhall 


Natnre of ſhortly explain the Nature of a Summons, 


a Sum- 
Mons. 


and ſhall ſer down ſome of thoſe Actions, 
which have ſpecial Names and Concluſions. 

18. THE chief Parts of a Summons are 
the Purfuer's Intereſt or Title; that is to 
lay, the Right ſtanding in his Perſon, where- 


by he has good Intereſt to purſue the 
Action he has intented. 


; 


C 
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19. SECUNDO, That all the Perſons, | 
who ſhould be called as Defenders, be 
called in the Summons ; and, ſince it isa | 


relevant Exception againſt a Summons, 
that 


1 , 
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who may be concerned in that Proceſs. Medium 
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that all Perfons having Intereſt are not called :Tit. 1. 
Therefore it follows clearly, that for the 
more Security, it is fit to call all Perfons 


20% TERTIO, The medium concludendi ; <oncla- 
that is to ſay, the Ground whereupon the dendi. 
Perſons called are liable to pay and perform 
what is craved, | 

21. QUaRrTo, After all this is narrated, 
the King, in the Summons, ſays, Our Wi! 
is, &c. that ye cite ſuch and ſuch Perſons, &c. Will of 
which is called the Wil of the Summons, the Sum- 
and which Will of the Summons does com- ons. 
prehend a Command to the Meſſenger to 
cite the Defenders; and exprefles the 
Number of Days, upon which they are 
to be cited, and the Places to which the 
are to be cited, and before whom they Concluſi- 
ſhould compear: As alſo the Concluſion On. 

craved by the Purſuer, each of which Sum- 
mons almoſt has its own fpecial Sie ard 
Terms; and by Af Parliament, Writers are 
commanded not to alter the Ancient Stile *. K. J. VI. 
22, IT is obſervable, that though the — 3 
Matter of Fuct be ordinarily narrated be- ¾ 
fore the Will of the Summons ; yet Sum- 
monſes of Reduction, Improbation, Spuilzie, 
and Declarators of Nonentry, begin at Our 
Will is, &c. and then ge on to the Intereſt 
of the Purſuer, QTc. 
23. In a Sumnions of Tranſumpt, the Tlan- 
Purſuer (who in the Summons is always ſumpts. 
called the a libels, that he has 


2 Right 


/ 
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Multiple- 
poinding. 


Of Actions. 

Right to the Landi, hereof he craves the Pa- 
pers to be tranſumed ; and that therefore it 
is neceſſar to him to have Doubles, and 
Tranſumpts of the Rights; and this is the 
Purſuei's Intereſt; and that the Defender 
has theſe Rights, or is obliged to procure 
him Tranſumpts : And therefore concludes, 
that the Detender ſhould be obliged to 
exhibit and produce them, to be judicially 
tranſumed (e); and the authentick Tran- 
ſumpts to be declared, as ſufficient for the Se- 
curity of the Pur ſuer ia the ſaids Lands, as 
the original Writs themſelves, except in 
Improbations. 

24. IN a Summons of Multiple poinding, 
the Compiainer having narrated, that he 
is troubled by ſuch and ſuch Perſons, who 


do each of them pretend Right to a Sum | 


in which he is liable; he therefore con- 


cludes againſt all of them, to compear to 
Hear and ſee the ſame tried; and the Party | 


who ſhall be fouud to have beſt Right to be J 
preferred 


(e) By AT 4. Parl. 1698. It is ſtatuted,“ That it 
{hall be lawful to Regiſter for Conſervation | 
Charters granted by Subjects, Diſpoſitions, 
% Bonds, Contracts, Tacks, Reverſions, nd all | 
other prob»tive Writs in any publick Authen- 
tick Regiſter competent, albeit theſe Writs | 


Principal be given back to the Party, the Ex- 
tract being ordained to make intire Faith in all 


tion duly regiſtred. 


want a Clauſe of Regiſtration, and that the] 


Caſes, except Improbation, as if the Writs : 
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preferred, and the other Party to be 4di/- Tit. 1. 


all Time coming. 


25. IN a Summons of transferring,the Pur- 


ſuer libels, that there was a depending 
Proceſs, at the Inſtance of his Predeceſſor, 
whom he repreſents againſt the Defunct, 
whom the Debitor repreſents ; which Pro- 
ceſs muſt be narrated verbatim And, if 
the Purſuer's Predeceſſor be dead, craves 
that the Proceſs be transferred Adtiuve in 
his Perſon, as repreſenting the Defunct. 
And, when the Defender is dead, the 
ſame is transferred againſt his Repteſeu- 
tatives Paſſive (F). The Concluſion of 
Transferrences are, that ſuch Actions may 
be competent to the Purſuer, as Heir to 
the Deftunct, againſt the Repreſentatives 
of the Defender, as was competent to the 
Purſuer's Predeceſſor; and that the ſaid 
Action may go on, and be continued in 
the ſame Manner, as it would have done 

83 againſt 


(f) By 4# 15. Par. 1693, It is ſtituted, “ That 
if a Purſuer happen to deceaſe, during the De- 
* pendance of a Proceſs at his Inſtance, there 
© ſhall be no need for his Heirs, Executors, or 
Aſſigneys to raiſe a transferring A&ive, but 
* that upon Production of the Retour, confirmed 
** Teftament, or ſpecial Aſſignation, tho' not in- 
„ timare, they are allowed to inſiſt in the prin- 
cipal Cauſe, in the ſame Way as their Prede- 
ceſſor, if fill on Life, might have done, with- 
out Prejudice nevertheleſs to Transferrence 
* Paſſive, conloxm to the Prafiique, as accords. 


* 
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charged from troubling and moleſting him in *SWY 


278 5 
Book IV. againſt the Defunct, whom the Defender 
V repreſents. 


26. TRANSFERRENCES are privi- 
leged Actions _— in upon fix Days, 


Summons 
of Regi- 
Aration. 


Of A (tions , 


27. Ix any Perſon Subſcriber of a Bond 
or a Contract be dead, the Procuratory con- 
ſenting to the Regiſtration expires (g); 
and therefore the Writ cannot be regiſtra- 
ted, otherwiſe than by raiſing a Summons 
of Regiſtration againſt the Repreſenta- 
tives of the Granter, upon the Paſſive Ti- 
tles, in which the whole Tenor of the 
Writ craved to be regiſtrated is ſet down 
verbatim; and then it is concluded, that 
the ſaid Writ ſhould be inſert, and regiſtra- 
ted in the Books of Council and Seſſion 
for Conſervation ; and that Execution 
ſhould be dire& thereupon, in Manner 
mentioned in the ſaid Writ; and that the 
ſaid Repreſentatives ſhould be liable in 
Payment: But this Action is ordinarily 

| ſupplied, 


000 By the ſame Ac 15. Par. 1698. It is de- 
clared, That all Writs regiſtrable, may be re- 


* giſtred after the Death of the Creditor, at the 
* Inſtance of his Heir, Executor, or Aſſigney, 
*« as well as of before; and that upon Production 
of a Retour, in Caſe of Bonds or other Writs 
„ heritable, or of a confirmed Teſtament con- 
« taining the Bond or other Writ, in Caſe they 
*© be moveable, or of a ſpecial Aſſignation, tho 
« not intimate, in the Caſe of either; which 
* Regiſtration ſhall have the ſame Effect, both 
* as to Probation and ſummar Execution, as if 


£' che Creditor were ſtill on Life. 
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Of Actions. 
ſupplied, by an ordinary Action for Pay- 
ment, 

28. In a Summons of Pravento, the Com- 
plainer narrates, that he having raiſed 
Letters of Horaing, the ſame were Sehvended 
upon moſt frivolous Reaſons, to a very long 
Day; and therefore ' concludes, that the 
Defender fhould bring with him the ſaid Suſ- 


penfion, the blank Day of Blank, prævento Prærento. 


termino, to hear and ſee the ſame called, 
reaſoned and diſcuſſed ; with Certification that 
if he fail, the Lords will cauſe call the Suſ- 
penſion upon à Copy, and admit Proteſtation 
therein, and ordain the Letters to be put in 
farther Execution. 

29. I an Aduocation be raiſed to too 
long a Day of Compearance, there may be 
likewiſe a Summors of Prævento raiſed there- 
of. 


30. Ina Summons of Contravention of La- Contrav, 
borrows, the Purſuer libels, that A. B. be- of Labor- 
came Surety and Laborrows for C. D. that “. 


the Complainer's Wife, Bairns, Men, Te- 
nants, and Servants, ſhould be harmleſs and 
Skaithleſs in their Bodies and Lands, &c. 
And then ſubſumes upon the Prejudice 
done, notwithſtanding of the ſaid Cauti- 
on: And therefore concludes, that both 
the Principal and Cautioner ſhould be de- 
cerned to have contraveened the ſaid Act 
of Caution, in Manner foreſaid; and there- 
through, that they conjunctly and ſeverally 
have incurred the foreſaid Pain, the one Hitt 


8 4 to 
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Book IV. to the King and his Theſaurer, and the other 
38 Half to the Complainer, as Party grieved *, 
J. IN a Declarator of Property, the Com- 
Act 7. plainer narrates his Right to the Lands, 
Parl. 13. and how long, and after what Manner he 
AQ 170. and his Authors have been, by themſelves, 
. 2 their Tenants, and others having Right 
the ſaids Lands, until of late, that he is 
Peclar. ot moleſted and troubled by the Defender; 
* roperty- and therefore concludes, that it ſhould be 
found and declared, that he has the ſole 
Good, and undoubted Right and Intereſt 
in and to the ſaids Lands; and that there- 
fore, the ſaid Defender and his Tenants, 
aud Servants, and others, of their cauſing and 
ccmmanding, ſhould be decerned not to trouble 
or moleſ them for the future, in their 
peaceable Poſſeſſion, bruiking, and Jovſing 

thereof. | | 
32, Ir the Complainer deſigns only to 
maintain his Poſſeſſion, without bringing 
1 his Property in Controverſy, he raiſes a 
of Mole. Summons of Moleſtation : In which he only 
| concludes, that they ſhould deſiſt, and ceaſe 


tation, 

© from troubling and moleſting bim in the peace- 
able Poſſeſſion of his Lands. 

Poindins 33. IN a Summons for Poinding the 


of 8 Ground, the Purſuer narrates, that he 
Ground, ſtands infeft, and ſeiſed in an Annualrent 
of to be uplifted out of the Lands of 4. 

and therefore concludes againſt the Te- 

nants of theſe Lands ; and the Heritor _ 

ns 


from them, in the peaceable Pofleſſion of | 
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his Intereſt, to hear and ſee Letters directed Tit. 1. 
10 Meſſengers at Arms, Sheriff in that Part, 
to Fence, Arreſt, Appriſe, Compel, Poind, 
and Diſtrainzie the readieſt Goods and Gear 
that are preſently upon the Lands, and yearly 
aud termly in Time coming, during the not 
Redemption of the Aunualrent. i 
34. Ix a Summons of Spuilzie, the King Spuilxie. 
commands Meſſengers, &c. (which is the 
Stile of all Summonſes) which begin with 
Dur Will is, to Summon, Warn, and Charge 
the Defender to compear and anſwer at the 
Inſtance of the Purſuer, againſt whom the 
Spuilzie after ſpecifted was committed; 
that is to ſay, the Defenders for their Mrong- 
ous, Violent, and Maſterful coming by them- 
ſelves, and their Servants, Complices, and 
others in their Name; of their Cauſing, Send- 
ing, Hounding out, Command, Reſet, A(ji- 
ſtance aud Ratihabition to the Lands of B. 
upon the 5th Day of November, and for their 
Wrongous, Violent, and Maſterful Spuilxia- 
tion of the Goods (to be condeſcended on) 
and then concludes, that they ſhould pay the 
Prices extending to and the Profits 
that the Complainer might have made of the 
Jaids Goods daily, fince the ſaid Spuilxiation, 
extending to &c. 
? 35. In a Summons of I/akening, the Waken- 
Complainer, after narrating, that he had 8 
* raiſed ſuch a Summons, which he had 

ſuffered to ly over and ſleep for a Year, 

(for chere needs no WYakening, if there 

was 
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Book IV. was any Judicial Af, or Minute upon the 
dsummons within the Year) and therefore 


concludes againſt all the Perſons cited in 
the firſt Summons, to hear and ſee the 


foreſaid Action called, wakened, and begun, 


where it laſt left, inſiſted into, and Juſtice 
adminiſtrated therem, till the final Decifion 

of the Cauſe. 
1 36. A Forthcoming is that Action, where- 
ming. in the Arreſter libels, that he having raiſed 
Letters of Arreſtment, he cauſed a Meſſenger 
lawfully fence and arreſt all Debts owing 
by the Defender to his Debitor, to remain 
under Arreſtment, and to be made forth- 
coming to him; and therefore concludes, 
that the Defender ſhould be decerned to make 
forthcoming Payment, and Delivery to the 
faid Complainer, of the Sum of adebted, 
reſtand, and owand by him to the ſaid Debitor. 
37. It, notwithſtanding of the Arreſtment, 
the Debitor pay his own Creditor; he 
will be liable to che Arreſter, and will be 
forced to pay him what he was reſting to 
Breaking his own Creditor, and likewiſe he may be 
of Arreſt- purſued for breaking of Arreſtment, wherein, 
ment. after the Arreſtment and Payment is nar- 
rated, the Purſuer concludes, that the De- 
fender ſhould be decerned to have broken the 
Arreſtment then ſtanding, and not lawfully and 
duly looſed ; and therefore to be puniſhed in 
K. J. vI. his Perſon and Goods, conform to the Laws of 


— Ly the Realm, in Example of others *. 


38. THouvGH 
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38. Tuovon the Accumulation of ſeve- Tit. 1. 


f ral Actions into one Libel was not allowed WW 


ccumu - 
tion of 


by the Civil Law, yet it 1s allowed by ln 


ours; in which we may not only purſue 4gions. 


ſeveral Perſons, for ſeveral Debts; in one 
Libel, which we call by a general Name, 


an Action againſt Debitors, but we may 
7 likewiſe accumulate ſeveral Concluſions 


againſt one and the ſame Perſon, though 
they be of different Natures; as Reducti- 


ons, Improbations, and Declarators of 


Property, and Actions of General and Spe- 
! cial Declarator ; in all which, it is a ge- 
| neral Rule, quot articuli tot libelli. 


39. Bur, when many Actions are com- 


| petent for one and the ſame Thing, as, if a 


Meſſenger be deforced, we may purſue the 
Deforcer criminally, (which will infer Con- 


! fiſcation of Moveables) or civilly, for Pay- 


ment of our Debt; and the purſuing of the 
one does not extinguiſh, or conſume the 
other ; and either the Criminal or Civil 


Action may be firſt purſued ; and in the 
Concourſe of all Actions, if the Actions Concurſus 


which concur have different Concluſions, Actionum. 
as in the foreſaid Inſtance, where the Cri- 


minal Action of Deforcement concludes Peforce- 
| Confiſcation, and the Civil Action only ment. 
Payment. Though the Defender be aſ- 

| ſoilzied in the Criminal Proceſs, yet he 


may be purſued civilly, and the Deforce- 
ment referred to his Oath, 


T I T. 
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* TT. IL 
| Of Probatiox. 

ILO R underſtanding the Matter of Pro- 
proba- IL ation, it is fit to know, that all Pro- 
tion. bation is either by Writ, by Oath, or by 

Witneſles. | 


2. PROBATION by it, has been for- 
By Writ. merly explained in the Title concerning 
_— by Writ. a 

3. PROBATION by Oath is, when either 

„ Party or Judge — any Thing to the 

Oath of the contrare Party; but regularly, no 

Man's Right can be taken away by Oath, 

except he who has the Right refer the 

ſame to the Adverſary's Oath : Bur, when 

there is a former Probation already ad- 

duced, the Judge ſometimes allows an 

3 of Oath of Supplement; which is ſo called, 

"IF becauſe it is given to ſupply the Probation 

already led, when it is defective or un- 
clear. | oy 

Oath of 4. AN Oathof Calumny (a) is that, where- 

Calumny. by either the Purſuer or Defender is obli- 

ged to ſwear, that the Purſuit, Defence, 

Reply, 


(a) See Spotiſword's Form of Proceſs in ordinary 
Actions, $ 32, 33. Act of Sederunt _ 13. 1692, 
which gives the Terms of an Oath of Calumny. 
And further declares, That a Party is not holden to 
give his Oath of Calumny in facto, proprio & re- 

centi; ſeeing upon the Matter that reſolves into an 
Oath of Verity. 


* a Swans l ewes was «©, 
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Reply, &c. are not groundleſs ; and that Tit. 2. 
he delicves, in his Conſcience, the ſame to 
be juſt and true. And this may be craved 

by either Party at any Time, during the 
Dependance; and, if it be refuſed, the 
Purſuer will have no further Action, nor K. Ja. I. 
the Defender will not be allowed to inſiſt Par. 9. 
any further in the Defence, Duply, &c. where- Act 125. 
on his Oath of Calumny is craved. 

5. AN Oath in Litem is that, which Law Oath in 
allows the Fudge to defer to him who is in- Litem- 
ured; for proving the Quantities of the 
Thing wherein he is injured ; V. G. If I pur- 
ſue Titius for having broke up my Trunk, 
and I having proved, that he did break it up, 
the Judge will refer to my Oath, what I had 
in the Trunk; and this is allowed both in 
Odium of him who commits the Injury, 
and, leſt the Perſon unjuſtly injured ſhould 
loſe his Right for Want of Probation. 

6. A qualified Oath is that, whereby he to A quali- 
whoſe Oath any Thing is referred, depones not en 
ſimply, but circumſtantially; which we call 
to depone with a Quality; J. G. If I purſue 
Titius for Payment of 100 lib. which he 
promiſed to pay, who compears and depones, 

* That the Promiſe was conditional, and 
did depend upon Something to be done, 
or performed by the Purſuer, as that in- 
tuitu of the Promiſe, the Purſuer was to 
make over ſome Right to him, or diſcharge 
ſome Qbligation or Right ſtanding in his 
Perfon : And thoſe qualified Oaths gene- 


rally 
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Book IV. rally are admitted, if the _ be in- | 


trinſick; that is to ſay, neceſſarily imployed |} s 
in the Nature of the Thing, or are a Part of P 
the Promiſe : As in the foreſaid Inſtances, |} 

7. Bur, if the Quality be extrinſick, it |} ® 
in Effect reſolves in a Defence, and ſo by 
muſt be proven otherwiſe than by the qua- | c 
li fed Oath ; as, if a Debt be referred to a | 
Party's Oath, who depones, that he acknow- | i 


ledges the Debt, but that the Pur ſuer is reſting | 

zo the Deponent the equivalent Sum, with | 

which he would compenſe the Sum pur ſued for : | * 

This will not be admitted as a Quality, $ 

but is in Effect a Defence, which muſt be . 

proven otherwiſe than by his Oath (b). : 

Probati- 8. PROBATIONS by Mitneſſes, havin | 
w. by been allowed in all Caſes of old, until the 

itneſſes. Falſeneſs of Men forced our Law-givers : 

d 


ES Aeon i ee En Ee 
—ẽ J ³˙m ß — 
. —————— — —— ů 


to allow nothing above 100 lib. to be 
proven without Writ or Oath, and Pro- 

miſes to be only proven by Oath; this | 

Probation by Witneſs, is therefore called 

Probatio prout de Jure; and it is fit to 
know, that none within Degrees defendant, 
i. e. forbidden, that is to ſay, who are 
Couſin-germans, or nearer Relations, can 
— be Witneſſes; nor Women, nor Tenants 
Heres who have not Tacks, nor Perſons decla- 
red infamous, nor Domeſtick Servants, nor 
ſuch as may gain or loſe by the Cauſe, nor 


ſuch 


——— — 
» 
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(b) See Spotiſuvod's Form of Proceſs in ordinary 
Actions, $ 77. 


1 
is to ſay, Advice to raiſe or carry on the 
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ſuch as have given partial Counſel ; that Tit. 2- 


Purſuit; nor ſuch as have told what they 
will depone, which we call prodere Teſtimo- 
nium ; nor ſuch as compear to depone without 
being cited, whom the Law calls Teſtes ul- 
tronios, and rejects them, becauſe of their 
ſuſpected Forwardneſs : All others except 
theſe may depone, and are called habile 
Witneſſes ; and, if habile Witneſſes refuſe to 
come when they are cited, there will be 
firſt Horning, and then Caption directed a- 
gainſt them, which are called firſt and ſe- 
cond Diligences, but their Eſcheats will 


not fall upon that Horning (c). 


9. PRESUMPTIONI are a Kind of Pro- Preſump- 


bation, and a Preſumption is defined to be a tions. 


ſtrong Ground or Argument, whereby a Judge 
has Reaſon to think, or be convinced, that 
ſuch a Thing is true; and they are divided 
into Præſumptiones Juris, which, though 
they be {trong, yet may be taken off by a 
contrary Probation ; as, if a Man threaten 
to poiſon another, if the Perſon was there- 
afrer poiſoned, it is preſumable, that he 
was poiſoned by the Threatner : And 
Praſumptiones Juris & de Jure, uli Lex con- 
ſtituit ſuper Præſumpto; and thus the Law 
preſumes, that an ultronious Witneſs, who 


offers himſelf, is partial; and therefore ſta- 


tudes 


(e) For further Explication of this Matter, ſee 
Spotiſwood%s Form of Proceſs in ordinary Actions, 


from § 107, to F 131. 
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Book IV. tutes upon that Preſumption, that he ſhall 
not be received; and againſt theſe Preſump- 


tions uo Probation can be admitted. 


| 

| 

1 | | ( 

TEST; 20; Ay 

Of Sentences, and their Execution. | : 

FTER a Decreet is extracted, tha 
A Obrainer thereof raiſes Letters of Horn- 
ing thereon ; whereby the Party decerned || , 
is charged to pay or fulfil the Will of the , 

Diecreet under the Pain of Rebellion; and | 1 

this Decreet can only be quarrelled by Re- 

duc lion or Suſpenfion, in both which, the 1 
Reaſons whereupon it is quarrelled are ſet Þ| 4 
down: Nor can a Decreet of the Lords be |, 
taken away without Reduction: And, if 
there has been a Debate in the firſt Inſtance, to 
(for ſo we call the Action before the De- an 
creet, as we call Reduction and Suſpenſion N 
the ſecond Inſtance) then nothing that was of 
competent to have been proponed before the I te. 
Decreet will be admitted, but will be re- Þ 
pelled as competent and omitted; for, elſe 
there ſhould be no End of Debate: But 


yet, if any Thing have newly emerged, 4 
or has newly come to the Party's Know- | of $ 
ledge, theſe are, and muſt be received, if dud 
he depone that he knew not the ſame formerly, = 

befon 


SP. * 
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2. Taz ordinar Effect of a Suſpenſion Tit. 3. 


is, to ſtop the Execution of Sentences for a 
Time ; and it 1s a Summons, wherein the 
Party, alledged injured by a Decreet, doth 
cite the Party who has obtained the De- 


creet before the Lords, (tor no Inferior Court 


can ſuſpead) to anſwer to the Reaſons offe- 
red by him, for ſuſpending Executions 
upon that Decreet : Which Summons pro- 


ceeds upon a Bill, whereih the Reaſons are 


repreſented to the Lords ; tor, though ſome- 
times the Lords ordain the Reaſons to be de- 


bated upon the Bill, yet ordinarily they or- 


dain Letters of Suſpenſion to be raiſed : 
If the Decreets be in Foro, then the Suſ- 
penſion muſt paſs, by the whole Lords in 
Time of Seſſion, and, by three Lords in 
Time of Vacance; but other Decreets may 


be ſuſpended by any one Lord. 
TRFRE are other Reaſohs allowed 


3. 
to be inſiſted on, beſide theſe in the Bill, 


and theſe are called eiked Reaſons; and a 


Man may ſuſpend upon new Reaſons, as 
oft as he pleaſes, for competent and omit- 
ted is not received againſt Suſpenſion (d). 
edt Mor Bur, 


(4) It may be thought, that competent and 
omitted is relevantly proponed againſt Reaſons 
of Suſpenſion, as well as againſt Reaſons of Re- 
duction; eſpecially, ſince the Act of Sederunt, 
November 20th, 1711. Appointing a Defender to 
propone his whole peremptory Defences together, at leaſt, 
before a Report in the Cauſe, or reclaiming againſt the 


| Interlocutory of an Ordinary. 


\ 


—— | 
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Book IV. But, if the Reaſon of Suſpenſion be 
founded on Compenſation, the ſame mult | 
be proponed 1n the firſt Inſtance, and be- | 
K. J. vl. fore the Decreet be extracted *, othecwiſe 
Par. 12. it will be repelled as competent and omit- 
Act 141. ted. | 
4. Ir the Suſpenſion be called, diſcuſs'd, | 
and the Letters found orderly proceeded, || 
that is, ordained to be put to farther Exe- | 
cution: Then Letters of Caption may be | 
raiſed ; whereby all the aferior Judges and | 
Magiſtrates are ordained to concur with the 
Meſſenger in apprehending the Rebel, and put- 
ting him in Priſou : Which, it they refuſe, | , 
or, if the Priſoner thereafter eſcape our of | t 
their Priſon, they are liable to pay the Debt, f 
by a Subſidiary Action. 0 
. Decretrs are executed likewiſe | 7 
by Poinding and A:reſtmen:, upon the Na- 
rant in the Letters of Horning, which are +; 
fully treated in their proper Places: Jide t! 
ſupra, Tit. Poinding, and Arreſtment. Tit. 6, tl 
Book III. # 
6. As to Execution of immoveable Goods, 4 
which is by Compriſing and Adjudication; Þ mw 
the ſame is formerly treated, Book II. Tit. E 
12. 
F. Ir the Decreet be to remove from 
Lands, then the Party decerned to remove, re 
being denounced Rebel, for not removing, be 
| the Sheriff or Judge Ordinar is charged ar 
Letters of to eject, who comes to the Land, and puts out jn 


„ . mm has =» 8 1 
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1 Ejection. the Fire, or caſts out ſome of the Pleniſhing :Þ ne 
| But 


therefore they muſt advertiſe Parties, that 


| Equity is to them a Rule, as Law is to 
! other Judges ; yet, if either Party be e- 
normly leſed, the Lords will ſuſpend and 
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But, if a Man continue to poſſeſs in Spite Tit. 3. 
of all Law, after he is legally ejected, the 
Privy Council will give Letters of Fire and Letters of 
Sword to the Party injured ; commiſſionat- Fire and 
ing the Sheriff, and others whom he will Sword. 
name, to diſpoſſeſs him by the Sword, to raiſe 
Fire, and uſe all other Severities ; tor which 
the Commiſſion does indemnify them. 

8. Ir ſuch as have debateable Rights, 


{ chooſe rather an amicable, than a judicial 


Decifion, they ſubſcribe a Submiſſion to Ar- 


1 biters, and, if they pleaſe, to an Overſ- 
man, and another Blank on the Back of 
„ the Submiſſion ; wherein they may fill in 

their Decreet Arbitral : And, though it be Decreets 
1 free to thele Arbiters to accept, yet, if they 


Arbitral: 


once accept, the Lords will grant Letters of 
Horning to force them to decide. 

9. THouUuGH theſe Arbiters are not 
tied to the ſtrict Solemnities of Law, yet 
they muſt obſerve material Fuſtice; and 


they may give ia Claims, (for a Claim to 
Arbiters is in place of Libels to Judges) and 
muſt allow Terms to prove : And though 


reduce their Decreets, It the Submiſſion 
bear no ſpecial Day,betwixt and which they 
are tied to decide, they muſt decide with- 
in a Year of the Submiſſion ; and if Wit- 
neſſes will not voluntarily appear before 

2 them, 
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Book IV. them, the Lords will, upon a Bill, grant 
Letters of Horning to force them to ap- 
pear, as they will againſt the Arbiters | 
themſelves; if they retuſe or delay to de- 
cide, and to give forth their Decreet Ar- | 
bitral (e). 14 
10. ANOTHER ordinary Way now | 
uſed 1s, that the one Party grants a blank | 
Band, and the other a blank Diſcharge, | 
to be filled up by the Arbiters, without | 
any Submiſſion ( f). | 
} 


. Agios 6 
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Crimes, RIMES are either Private, where Þ 
the Injury is committed againſt 

Private Perſons ; or Publick, where it is 

committed immediately againſt the Com- 

monwealth. 

2. PRIVATE Crimes, called alſo De-!“ 

Delicta. licta in the Civil Law, oblige the Com- 4 
mitters to repair the Damage and Inte- 

reſt of the private Party. iy 

3. Ckimes are in Scotland, either Þ| | 

puniſhed Capitally, by Death; or Pecuni- | # 

ally þ ! 

t 

a 


(e) By 44 25. Regulat. 169 5. A Decreet Arbi- 
tral cannot be reduced for any Cauſe or Rea- 
ſon whatſoever, except Corruption, or Bribery, 
or Falſhood. 

(f) See the Notes on Book III. Tit 5. 8 8. 
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| ally, by a certain Fine; or Arbitrarily, at Tit. 4. 


the Diſcretion of the Judge. 
Capital Crimes are, ＋ K. al 
4. TREASON, which) is puniſhed by par, 5 * 
Forfaulture of Life, Lands, and Goods. AR 24. 
5. Ir ts Treaſon in any Man to plot, con- K. C. II. 
trive, or intend Death or Deſtruction to the Far. 1. 
King's Majeſty ; or to lay any Reſtraiat upon = > 
his Royal Perſon ; or to deprive, depoſe, or +K. C. II. 
ſuſpend him * ; or to endeavour the Altera- Par. z. 
tion or Diver ſion of the Succeſſion f; to levy AG 2. 
War againſt the King, or any Commiſſioned ö = 88 
by him; or to intice others to invade him * ; * 
to make Treaties or Leagues with foreign Prin- IK. C. II. 
ces, or amongſt themſelves without his Con- Par. 1. 
ſent f. To riſe in fear of War againſt the King; Seſſ. 1+ 
to raiſe a Fray in his Hoſt *; to aſſail — 5 J. i 
Authority of the three Eſtates ; to decline the Ac — 
King's Authority ; not to come out to the K. J. II. 
King's Heiſt, or to deſert it *; to maintain F 6. 
or reſet Traitors ; to conceal Treaſon ; to * 1. V7 
counterfeit the King's Coin; and to raiſe wilful p, 8. 
Fire * : All which are Species of High Treaſon. Act 129. 
6. W = have a Kind of Treaſon in Scot- and 130. 
land, which we call f Statutory Treaſon, : K. J. I. 
becauſe it is meetly introduced by Statute, AQ " 
and not by common Law, viz. Theft in K. J. II. 
landed Men“, becauſe of the Danger of Par. 6. 
that Kind of Theft; Murder under Truſt t; Act 24. 
as it one Man ſhonld Kill another, when 3 
T 3 he ag 28. 
* K. J. v. Par. 3. Act 8. I Stat. Treaſon, * K. f Att 97. 
J. VI. Par. 11. AG 50. Ibid, Ad 51. Par. 7. 
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Book IV. he invites him to his Houſe; or a 
SRI Tutor ſhould kill his Pupil, which, be- 
par. 12. Cauſe of the Eaſineſs and Atrociouſneſs of 
Act 146. the Crime, is made Treaſon, The fireing 
+ K. C. II. of Coal Heughs *, Aſſaſſination , and the 
Par. 3- purſuing another for Treaſon without being 
= 3551 able to prove it ®, All Jeſuits, Seminary- 
par. 11, Prieſts, and Trafficking Papiſts F ; and all 
Act 49. Thieves, who take Bonds from leal and honeſt 
IK. J. VI. Men; for re-entering when they Pleaſe : 
Par. 12. All who purchaſe Benefices at Rome, are 
* K. I. V. guilij of Treaſon *. i 
Par. 7. 7. No Crime can be purſued againſt a 
Act 125. Man or his Heirs after his Death; except 
K. J. VI. that Treaſon which is committed againſt 
* 4 the King's Per ſon or Common-wealth. 
ne = 8. A Traitor being forfaulted, not only 
all the Lands he holds of the King, but 
all the Lands he holds of any other Superi- 
or fall to the King; becauſe the Crime 
is committed againſt him. But becauſe 
the King cannot hold Lands of any other 


Superior, therefore he does, by a Letter of 


Preſentation under the Quarter Seal, pre- 
ſcent a Donatar to the Superior, who is to 


be Vaſlal to the Superior, in place of the ö 


Perſon forefaulted : And this Method 
of Preſentation the King uſes alſo in the 
Caſes of Baſtardy and Ultimus Hares. 

9. Nor only the Lands diſponed to 
the Perſon fortaulted, but all the Lands 
diſponed to Sub-yaſſals, who are not con- 
firmed, fall to the King; for the Lands 
| ZZ . ay 


. 
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return to the King in the ſame Condition Tir. 4. 
they were diſponed by his Majeſty, or his WV 


Predeceſſors, without being burdened with 


any Right except theſe to which he has 


conſented( a). Nor, is the King obliged to 
1 4 acknow- 


(a) See Book II. Tit. 5. § 39. with the Notes, 

The Convention of Eftates in April 1689, a- 
mong the Grievances of the Kingdom, which 
wanted to be redreſt in Parliament, point at 
Forfaultures in Prejudice of Vaſſals, Creditors, 
and Heirs of Intail, for remedying whereof, and 
that the Innocent may not ſuffer for the Guilty. 

By A# 33. Par. July 1690. It is ſtatuted, That 
% no Forfaulture ſhall prejudge Tackſmen, Cre- 
* ditors, Superiors, Vaſſals, or Heirs of Entail 
* aftermentioned, nor Husbands or Wives of 
the Perſons forfeited-; but that all Tacks cled 
* with Poſſeſſion, before committing of the Trea- 
* fon, where the Treaſon is open and notour, or 
before the Citation in the Proceſs of Forfei- 
ture, Where the Treaſon is latent, {hall defend 
* againſt the Forfeiture of the Setter, his Heirs 
and Succeflors, the Debts being alway upon 
* Record, by being Regiſtrate, or Diligence 
* done thereupon. 

That all Eſtates forfeited ſhall be ſubjeU to 
* all real Actions and Claims againſt the ſame, 
* tho' they be not raiſed, nor inſiſted in within 
the five Years preceeding the Forfeiture; and 
that notwithſtanding of the 24 Act of the gth 
Parl. K. Fa. VI. which is thereby in ſo far re- 
* ſcinded, 

That Eſtates forfeited ſhall be ſubje& to all 
© Creditors perſonal or real, for their principal 
* Sums allenarly, whoſe Debts and Claims are 
„ contracted, and founded 70 to the commit- 


ting of the Treaſon, where the Treaſon is 
« open 
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Book IV. acknowledge Tacks, though made an 
W cloathed with Poſſeſſion before commit- 
ting of the Crime, except the 'Tack be ſet 
for a ſuitable Tack-duty. The King is 
obliged to pay no Debt, though contract- 
0 » | f ed 
© open and notour; or prior to the Citation, 
% whereupon the Forfeiture proceeds, where 
* the Treaſonis latent; excepting, nevertheleſs, 
« ſuch Debts as are, or ſhall be contracted, 
during the open Rebellion, and riſing in 
« Arms; which Debts, ſhall be in the ſame Caſe 
« as before that Act: And that forfeited Eſtates 
„ ſhall likewiſe be ſubje& and liable to all the 
Caſualities due to the Superior, either before 


* ces ob aces fo rae U RE” WR III 


r 


nm « the Forfeiture, or thereafter by opening 
4 the Fie, and that in the ſame Way, as if 
Mil * theſe Tacks had been ſet, Actions raiſed, 
4 “ Debts contrafted, and Caſualities due, and all 
1 « confirmed under the Great Seal, before com- 
0 de mitting of the Crime, for which the Forfeiture 
«© 1s deduced, 

* That no Heirs of Entail in Infeftments, or 
. « other Deeds affected with prohibitive or irri- Þ 
uy! „tant Clauſes, in Caſe of Contravention of the Þ 
j 4% Proviſions therein mentioned, ſhall be pre- Þ 
1 « judged by the Forfeiture of his 1 
1 but only in fo far, as the Party forfeited had 
1 „ Liberty to contract Debt, or, by the Quality 
5 « of the Right to affect the Lands, and in as 
«al e far, as the ſame ſtands unexefced the Time of 
bt « committing the Treaſon, ſhall only have 
a * Right to affect the ſame, as the Party for- 
1 * feited might have done, provided, the Tailzie 
10 «© be regiſtrate conform to Act of Parliament, 
* 168 5. And that the Deed, whereby the fore- 
* ſaid Faculty is exerced, be inſert in ſome 
** publick Regiſter, or contained in a Contract 
1 ** of Marriage. Likeas, that Clauſe in — 
B 3 | : £6 A 
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ed for onerous Cauſes, before the commit- Tir 
ting of the Crime, except the Creditor WWW 
have a real Security, therefore confirmed 
before the Crime was commited. 

1o. TAE other capital Crimes are, Blaſ- 
phemy, Man-ſlaughter, or Homicide ; for all 
Homicide is Capital with us, except 
it be Caſual *, or Homicide in Self-defence, 

11. fF THEFT is puniſhable by Death; 
but we call (mall Theft Picker), and it is 
only puniſhable arbitrarily *, 

12, NO Trou Adultery, that is to ſay, 
where there are Children one or moe procreated 
between the Adulterers, or where the Adulte- 
rers Converſe openly at Bed and Board, or 
being diſcharged by the Church to Converſe, 
do continue to Converſe, is puniſhable by 
Death t; but ſimple Adultery is oaly puniſh- | 
able arbitrarily. Inceſt *, Buggery, Duels f, 4 . I. 

| whe Sel. 1. 


* AQ 22d, concerning Tailzies, Parl. 1685. De- Act 22. 

„ claring the Sovereign ſhould not be prejudged 1 K. J. I. 

* by that Act, with Reſpe& to Confiſcations or Par. 13. 

“ Fines, as Puniſhments of Crimes, is reſcinded. Act 137. 
It is likewiſe by the ſaid Act 33. Parl. 1690, ſta- and 14. 

tuted and ordained, © That no Wife ſhall, by the * K. J. III. 

© Forfeiture of her Husband, be prejudged of her Par. J. 

© Terce of Lands, nor of any Obligements con- Att 60. 

« ceived in her Favours, by her Contra&of Mar- F Q. M. 

* riage: Nor no Husband ſhall, by the Forfeiture Par. 9. 

« of his Wife, be prejudged in the Courteſy of A& 74. 

Lands belonging to his Wife, nor any Oblige- * K. J. VI. 

« ments in his Contract of Marriage conceived in Par. 6. 

© his Favours; but that the laid Ri hrs andOb- Act 105. 

* ligements, both as to Husband and Wife, ſhall f K. J. VI. 

© have their full Force and Effect, immediately Par. 1. 

upon the Diſſolution of the Marriage. AG 14. 


. | TFLws. 

Book IV. the invading of any of His Majeſty's Officers, 
720. JI for doing His Majeſty's Service * ; Forgery t, 
Pur 16. Witchcraft, and the Conſulters of Witches * ; 
Act 12. Sorners, that is to ſay, ſuch as maſterfully 
+ K. J. VI. take Meat and Drink from the Kings People | 
Par. 16. without Payment f. All wilful bearers of | 
= 3 Maſs *, and Concealers of the ſame : Mutili- 
"ca bp ation t, which is the diſabling of a Mem- ö 

8. ber, though, de praxi, this be ordinarily | 

Q. M. puniſhed with an arbitrary Puniſhment: | 
Act 22. Or the Authors of Infamous Libels, Seditions 
_ Speeches tending to Sedition; the Strikers of 
8 M. any Judge in Judgment; Mixers of Wine *, 

aud committers of Hameſucken, by which we 

+ K. Ja. I. underſtand the aſſaulting or beating auy Man 
Par. 1. in his Houſe (b). 

Act 5. . 13, Tre Crimes to be pecunially pu- 
K. J. III.. ; 
_” niſhed, are, the Slayers of Red- Fiſh t, Killers 

| f Daes, Deer, Roes * ; Deſtroyers of Bee- 

+ K. j. vI. hives, Fuit-trees, Greeu-wood; Kindlers of 
Par. 14 Maure-burn, except in the Month of March; 
AC 193. Steeping of green Lint in running Watcrs, or 
* Lochs; ſuch as are guilty of alominable 

A& 16. Oaths, and Fornication “. | 

IK. j. III. 14. CRIMES to beatbitrarily puniſhed Þ 
Par. 12. at the Diſcretion of the Judge, are, Nez/i- | 
5 1 I. ence in the King's Judges and Officers t, 
0 par r, and ſuch as unjuſtly murmur againſt them * 

Act 19. breakers of the Kings Protection f, the 
KK. Ja. I. bring- 


P X*% * 


(b) See our Author's Treatiſe of the Laws and 
Cuſtoms of Scotland, in Matters Criminal, Tit. 


17. Adultery, 3+ 
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his Matrimonial Oath) are puniſhable by , 
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bringing home of Erroneous Books t, and Tit. 4. 
the Troublers of Church-men ; Crafrs-men , .J. I 
who wrongouſly refuſe to fulfil the Work par. 14. 
which they have taken in hand; verbal Act 16. 
Iajuries and Scandals againſt private Par- K. J. V. 
ties (c). _ To 
15. Ir is fit to know, that no Puniſh- 4 K IL 
ment left Arbitrary by the Law to the par. 11. 
Diſcretion of the Judge, can be by him A& 2134. 
extended to Death; and that where- K. J. VI. 
ever the Law appoints Death to be iuflict- 2 — * 
ed, the Otfender's Moveables fall to the; K. J. I. 
King, tho' the Law does not expreſs the par. 5. 
ſame, and tho the Sentence expreſs not Act 80. 
the Conſiſcation. K. Ja. V. 
16. THERE are other Crimes, whereof * Lon 
the Puniſhment is not reducible to any 
of theſe Kinds; and thus Perjury and 
Bigamy, (which is a Kind of Perjury, be- 
cauſe a Man who marries two Hives, breaks 


Confiſcation * of all the Offenders moveable 42 
Goods, Impriſoument, and Infamby. Act 19. 


17. DEO R- 


(e) By Ad 5th, Parl. 1696. It is ſtatuted, That 
* if any Perſon ſhall defraud his Creditors, and 
„ ſhall be found, by Sentence of the Lords, to 
be a frandulent Bankrupt : The Degree of his 
Fraud, being by the ſame Sentence deter- 
mined, That the Perſon guilty, ſhall not on- 

ly be holden infamous, infamia Furis ; but 
2 ſhall allo be puniſhed by Baniſhment, or 


otherwiſe, (Death excepted) as the ſaids Lords 
* ſhall ſee Cauſe, 


Act 257. 
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Book IV. 17, DzrokcrRs of Meſſengers, and 
9 ; breakers of Arreſtments, are puniſhable by 
2 E Con fiſcation of all their Moveables *; Fore- 
AR 118. ftallers of Markets t, by buying Things 
Par. 12. before they be preſented to the Market, 
Act 150. or before the Market be proclaimed, are 
= puniſhable by Impriſonment, and Confiſ- 
* K. J. V. cation of what is bought. | 
Par. 11. 18: OcxzR, or Uſury , which is 
Act 52. the taking more than the Annualrent 
Par. 14. allowed, or the taking Annualrent before 
— the Term of Payment, is puniſhed by Eſ- 

4 , cheat of Moveables, and by the loſs of 
+ K. j. v. the principal Sum ; for the Debitor is to be 
Par. 7. free from the Obligation, and the Writ being 
Att 15- reduced, the Sum belongs to His Majeſty. 


_ 19. STELLIONAT, or the making of 


Ad 141. double Rights, is puniſhed by Infamy f, 
K. J. II. and their Perſons are at the King's Will, 
Par. 6. 20. THE Keepers of Victual to a 
A "I Dearth, are puniſhable, as * Ockerers ; and 
_ by the Civil Law, per Leg. Jul. de Annona. 
Ad 93. Bribing of Judges is puniſhable by Infamy 
and Deprivation. Plagium, or the ſtealing 
of Men, 1s a particular Crime by the Civil 
Law; but is a Species of Theft with us, 
+K.].v1. And Theftboot, which. is the ſaving a 
Par. 13. Thief by fining with him, is puniſhable as 
Ad 137. Theft f. Baratry, or the obtaining Bene- 
K. J. VI. fices from Rome, is puniſhable by * Baniſh- 
Par. 1. ment and Infamy. Ambitus, or the ob- 


_ taining Offices by unjuſt Means, is not 


Ad 52, puniſhable under Monarchy. 
21 Br 
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21: By our Law, when the Purſuer Tit. 4. 
raiſes a Criminal Summons, he muſt find 


Caution to Report the Criminal Letters 
indors'd and execute; and the Caurioner 
muſt either enact himſelf in the Books of 
Adjournal, (for ſo we call the Regiſters of 
the Juſticiary) if he be preſent; or he mult 
ſend a Band to be Regiſtrate there, if he 
be abſenr, under the Pains contained in 


the Act of Parliament *: And the De- K. J. v. 
fender is by the Letters commanded to Par. 4. 
find Caution in the ſaids Books, within Act 34 


ſix Days after the ſaids Letters are execute 
againſt him; which finding of Caution, 
he muſt intimate to the Meſſenger who 
cites him, elſe that Meſſenger may de- 
nounce him for not finding Caution. 

22. THE Defender, in all Crimes, is al- 


lowed to have Letters of Exculpation, for 


leading Witneſſes for proving ot his own 
Innocency, which he muſt Raiſe and Exe- 
cute againſt the Day of Compearance, 
to which he himſelf 1s cited ; for all Diets 
in Criminal Courts are peremptor. And 
there are no Diets allowed for further Pro- 
bation, either to Purſuer or Defender. 

23. ALI Probation in Criminal Cauſes 
muſt be very convincing and clear, be- 
cauſe of the Severity of the Conclufion : 
But yet ſometimes Witneſſes, otherwiſe in- 
habile, are allowed, becauſe of the Dan- 
ger of the Common-wealth, as in Trea- 

{on, 
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302 Of Crimes. 
Book IV. {on, or becauſe the Crime cannot be other- 
wiſe proven, as in Hameſucken. 

24. THe Juſtices are the only Judges 
to all Points of Relevancies, and even to 
the Objections againſt the Witneſles ; and 
they remit to an Inqueſt of 15 Men choſen 
out of 45, to judge what is proven: And 
this Iaqueſt may Condemn upon their 
own Knowledge, they being in our Law, 
both Judges and Witnefles: And if they 
Condemn, Their Verdict (for ſo their 
Sentence is called) caimot be quarrelled, 
nor they for Condemning ; but if they Ab- 
ſolve after clear Probation led, they may 
be puniſhed with Infamy, and Confiſca- 
tion of Moveables (d). | 
25. Tux Paniſhment of Crimes is taken 
off, either by Remiſſion, which muſt paſs 
the Great Seal, and muſt expreis the 


K. J. Iv. greateſt Crime , for which the Remiſ- | 


Par. 6. ſion is granted; or, by Indemnity, which 
Act 62. is a General Remiſſion granted by the 

King and Parliament; berwixt which two 
E. J. II. there is this Difference, That the obtain- 
Par. 14. ing a Remiſſion does not free the Obtainer 
AQ 74. f trom aſhthing the Party (that is to ſay, 


K. J. V. from repairing his Loſſes) ſince it's preſumed, 


Par. 3. 


AR 7. the King does only diſcharge what belonged to 


him, which is, Vindicta Publica; but not 
what 


(4) The Convention of Eſtates in April 1689, 

among the Articles of Grievancies, enumerate 

Aſſi ſes of Error; But there is not an AG of Par- 
liament made for redreſſing it. 
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what is the Intereſt of private Parties, or Tit. 4. 
Vindifta Privata: But becauſe all the 
People are repreſented in Parliament, the 
King and Parliament may, by their In- 
demnity, diſcharge both the one and the 
other. 

26. He who founds on a Remiſſion, ac- 
knowledges the Crime; but he who founds 
on an Judemnity, does not. 
| 27. THE King likewiſe reſtores Men 
| ſometimes againſt Forſaultures; which Re- 
fſtitution is either by Way of Juſtice (e), 
finding that the Perſon was unjuſtly condem- 
ned, and then the Perſon condemned is 
reſtored to all that ever he had; and he 
recovers not only his Fame, but his Eſtate, 
though tranſmitted to third Parties *. Or, K J. vl. 
Secundo, The Reſtitution is by way of Grace Par. 18. 
and meer Favour ; and then the Party con- AG 4. 
demned cannot recover what was beſtow- 
ed by the King upon third Parties; for 
the King cannot recal what was once le- 
gally and warrantably granted to him. 


(e) Reſtitution per modum Fuſtitie, is done 
either in Parliament, if the Perſon was con- 
demned there ; or, if he was forfeited by the 
Lords of Juſticiary, by a Review in the ſaftice 
Court, or alſo, before the Parliament. 


FN 
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Engliſh Words equipollent to ſome | 


of the Scots Law Words in the 
foregoing Treatiſe. 


A. 
Cereſs, Acrrue. 
Acted in Books, Enrolled or Regilired. 

Addebted, Owing. 
Adminicles, Proofs or Supporters. 
Advert, Take heed. 
Advocate, Counſellor at Law. 
Aliment, Maintenance. 
To Aliment, To maintain, or diet. 
Annualrent, Intereſt. 
Appearand, Apparent. 
Apprifung, The adjudging of an Eſtate 
| to pay Debts. 
Aſcrive. Aſcribe. 
Aſſoilzied, Acquitted, 
Avail, K Value. 

Ackband, Counterband. 

Baillie, Bailliff, 
Bairus, Children. 
Bairns Part of Gear, A Child's Portion. 
Band, Bond. 
Bloodwits, 1 of Blood in Quar- 
rels. 

Boll, Four Buſhels: 
Braik, Enjoy. 


Burſers, 
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An Explanation of Scots Words, 


Burſers, 
Bygone, 


C. 
iÞ Aption, 
4 Caſualities, 


Caution, 


1 
edent, 
Chamberlain, 


Cbamberlain- Court, 


Chancellary, 
Coalheug h, 
Cognition, 

Cog no ſce upon, 
College of Juſtice 
Colluſion, 
Commiſſar, 


Compears, 
Conductor, 
Conqueſt, 
Con ſignatar, 


Crop, | 
D. 
A, 


Decerned, 


© Declarator, 
| Decreet, 


| Deforce, 


Poor Scholars. 
Bypalt. 


A Writ for taking a Man? 

Rights or Perquiſites, due to 
thoſe of whom Lands ars 
held. he 

Security. 

Bondſman. 

He that makes a Grant! 

Steward, 

Steward's Court. 

Chancery, 

Coal-Mine. 


Cognizance. 


Take Cognizance of. 

Inns of Court. oo 

Underhand Agreement. 

Official, or he who holds Bi- 
ſhops Courts. 

Appears. 


 Hairer, 
 Purchas'd. 


A Conſigner, he that con? 
ſigns. | 
Corn. 


Does. | 
Decreed, or Impower'd. 

A Sorr of Declaration in Law: 
Decree or Sentence. 

To oblige one to deſiſt by 


Force, 


U Defuntt, 


r 
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Defuncl, 
Denuded, 
Deputes, 
De ſuetude, 
Diet, 


Diligence, 


Di ſcontigue, 
Diſpon d 
Diſtrainzie, 
Divot, 


Dole, 
Donatar, 
Doted, 
E. 
DL Heiring 
Eike, 
Eliciter, 
Emption, 
E normly 7 
Eſcheat, 
E Vi CF 5 
Evi deuts 7 
Evite, 
Excambion, 


Exerce, 


Deceas'd. 

Diveſted. 

Deputies. 

Diſuſe. | 

Time of Appearance before a 
Court. 

Putting of a legal Sentence 
in Execution, 


Separated. 


Aſſign'd. 
Diſtreſs. 


N 
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Green Turf for covering! 


Houſes. 
Deceit. 
Donor. 


Endowed. 


Conform or proportionable. 

An Addition. 

Solicitor or Procurer. 

Buying. 

Irregularly, Exceedingly. 

Forfeiture. 

Affect or deſtroy. 

Evidences. 

Avoid. 

Exchange of one Thing for 
another, * 

Exerciſe. 


Failing. 


Taken in the Fact. 


Feal, 


2 * 


. in os © oo 


* 
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al 


Fay, 


Feal, 
Fear of War, 


To Fence a Court, 


Farm, 


Fick; 
Foggage, 


Furefaulture, 
Fortalice, 


| Ge 


Goods, 
Gil, 
Heritable, 


Heretor, 
Heretri x, 


Heritage; 


Hoſt, 
Horning, 


. 8 


Diot, 
I 3 
Inſeft, 
Intented, 
Jterdifiien, 


An E xplanation of Scots Words: 


Green Turf for Hedging of 
Incloſures. 


Warlike Poſture, 


To hold a Court in the uſual 
Formalities, as in the King's 
Name, Cc. 

Corn or Meal paid to the 
Landlord for Rent. 

Exchequer.. 

Graſs which grows after the 

_ mowing of Hay. 

Forfeiture, 

A {mall Fort, 

Falſe Alarm or Tumult; 


Land belonging to the Mini- 
ſter of each Pariſh, 
Cattle. 


Able. 
Hereditary. 
Frecholder. 
Heireſs. 
Inheritance. 
Army. 
Outlawry. 
Setting on; 


Fool. 6 

Not to be performed. 

Having a legal Right. 

Formed. 

A diveſting one of his Power. 
U 2 bra 


An Explanation of Scots Words. 


Intromettors, 
Iatromiſſion, 
Intuitu, 


Joy ſing, 


Juſtice General, 


E ned, 
Kiln d, 


L. 
Aborrows, 
Les'd, 

Leal, 

Legatar, 

Libel, 

He Libles, 

Liferent, 

Lint, | 

Liquid, | 

Loches, 

Lords of Seſſion, 
—  n_ 


Aleverſation, 


Man ſe, 
Mail, 


Modified, 
Moor, 
Multure, 


Mureburn, 
N. 
Imious, 
Notar, 


Thoſe who intermeddle. 
Intermeddling. 

With Regard or Reſpect to. 
Enjoying. 

Lord Chief Juſtice. 


Known, 
The drying of Corn on a 
Kiln. 


A binding to the Peace, 

Injur'd. 

Honeſt, 

Legatee. 

Indite or Indictment. 

He informs, or ſays. 

An Annuity for Life. 
Flax. 

Fix'd, aſcertain'd. 

Lakes. 

Judges. 


Misbehaviour. 

Miniſter's Houle. 

Rent. 

Regulated, aſcertained. 

Heath. 

Toll paid for grinding to 
the Millar. 


Burning of Heath. 


Too much, 


Notary. 


Notour 
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Notour, 
O. 
Nerous, 
Owand, 
P 


Eremptor, 
Pleniſbing, 
Poynding, 
Preſcrive, 
Procedure, 


Proceſs, 
Propone, 


Pupils, 


Ate, 
Recognoſce to a 
Superioury 

Regality, 
Relaxation, 
Relevancies, 
Relevant, 
Relict, 
Repledge, 
Repone, 
Reprobate, 
Re ſile, 
Reſtand, 
Rouped, 


Known, 


Weighty. 
Owing. 


Peremptory, fix'd. 

Houſhold Furniture, 

Diſtraining or Scizing. 

Preſcribe. 

Procedure, Proceſs, or Trial 
at Law. 


Lau, ſuit. 


Propoſe. 
Minors. 


A Proportion, 


Return to a Superior. 

Royalty. 

Releaſing or Acquitting. 

Sufficiency, Satisfactory. 

Sufficient. 

2 

Replevy. — 

Reſtore. 

Reject or Condemn. 

Retract or go back from. 

Reſting. 

Sold by way of Auction. 

Aſſigning of a place for Cat- 
tle to feed on. 


U 3 8. Seſſton, 
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9, 
Eſſion, 
Signet, 
' Skaithleſs, 
Sown, 
Speudthrift, 
Spuilxie, 
S ti pend 7 
Sub ſerive, 
Summar, 


Summon ſes, 
Three Suns, 


T. 
Abled, 
Taciturnity, 
Tacks, 
Tackſman, 
Tailxie, 
Teind Bear, 
Teinds, 
Teſtament, 
Theſaurer, 
Theſaurary 
Thirl, 


Thirlage, 
Thole, 

Toc her 9 
Tranſumpts, 
Tutor, | 


J. 


Term. 


King's Seal. 


— from Damage. 

A Horle ot Cow's Graſs. 

An III Husband, a Prodigal. 

Waſte or Devaſtation. 

Benefice. 

Subſcrib or Sign. 

Short, or without the uſual 
Form of Law. 

Summons. 


Three Days. 


Laid before. 

Silence. 

Leaſes. 

Leſſce. 

Entail. 

Tithe Barley. 

Tithes. 

Will. 

Treaſurer. 

Treaſury. 

To be obliged to grind at 
ſuch or ſuch a Mill. 

Such an Obligation, 


Endure. 


Wife's Portion. 
Tranſcripts. 


Guardian, 


pw wy wy 
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V. 
Aiks, 
Vaſal, 


Vendition, 
Victual, 
Uplift, 


Adfſet, Vedſet, Mortgage, 
Wrongful. 


V Wrongous. 


Is Vacant. 

One who holds Land from a 
Superior in Feu, or on 
Condition of ſuch and ſuch 
Services. 

Selling. 

Corn, Meal, and Ma 

Collect. 


An 
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* INDEX = MATTER. 


'The numerical Letters denote the Book, the ö 
frit Figure directs to the Title, and the follow- ; 


ing one or moe guide to the F or Sections. 


Cceptilation, 111. 4 6 
Acceſſion, ii 1 6 
Acceſſory, ibid. 


Acts of Parliament, i. 1 5 i. 33 


——-Sederunt, 1. I 9 
——— Indemnity, iv. 4 25 
m—Curatory, i. 7 7 
Acting profitably, iii. 3 23 
Actions, iv. 1 2 
Real, ibid. 
—erſonal, ibid. 
— ordinary, ibid. § 3 
—Reſciſſory, ibid. 
——Preparatory, ibid, 5 5 
——Prejudicial, ib. 
m— one Fidei, S 11 
ric. Juris, ib. 
xe Perjecutorie, §& 12 
m—Penales, & 13 
—Arbitrariæa, S 14 
—— Declaratory, S 15 
— Privileged, 5 26 
Civil, 58 16 
— Criminal, ib. 
— Maritime, i 311 
——Confiſtorial, 1. 5 18 
is Factum, iv. 1 14 
—— ubſi diary, ib. 8 4 
—birectæ, . 7 8 
- Indtrectæ, ib. 
See Summons, 
Adjudication the firſt effectual 
one, i. 1 
m—Parrtial, ib. & 13 and 14 
— Total, '. 
wn "ognilagnis cauſa, § 1; 
* 


in Implement, 58 19 
See Year and Day : And Legal, 
or Reverſion, 


Adminiſtrator in Law. See | 


Father, 
Admiral High, i. 2 10 i. 3 11 
—— Inferior, ib. 
Adultery, a Cauſe of Divorce, 
le 6 17 A 
Simple, iv. 4 12 
——Notour, ib. 
Advocati Ecclefiarum. See Patron, 
Advocation of Cauſes to the 
Seſſion, 1. 2 9 
—— Grounds thereof, ibid. 
Agritudo, iii. 8 40 
ZEmulatio vicini, ii. 1 2 
Aftinity and Conſanguinity 1 in 
Judges, i. 2 11 
in —_— i. C 3 and 17 
— in Witneſſes, iv. 2 8 
Agnates, i. 7 4 
Aliment, i. 6 10 ii. 3 4 11.9 45 
Allocation of Tithes, ii. 10 17 
Alluvio, ii. 1 6 
Annat, i. 3 15 and 16 


erm 


P 


Ann utiles. See quadiiennium utile, 


Annualrent, i. 2 3 4 and 5 
— of Minor's Money, 
—— Retoured Duty t ercof, i ii. 


59 
* of Teinds, ii. 10 20 
Annex'd Property, iii. 7 18 
8 Deliberandi, 1 111, 8 23 & 29 


Appannage of the Prince, i. 33 
4 projet 


1. 28 : 


g 
$ 
: 


ä 
k 
1 
5 


Baillies i. 47 
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Apparent Heirs,111.8 28 & 29 30 
their Privileges, ib. 
Apocha trium Annorum, iii. 4 4 


Appriſings. See Ad judications. | 


See Reverſions, 
Arbiters, iv. 3 8 
their Decreet, ib. 58 
Arbitrium boni viri, iii. 3 15 
Arch-biſhops, See Biſhvps, 
Arles or Earneſt, ib. S f. 
Arreſtments iii. 6 2 and 3 &c, 
heir Competition, ib. S 7 
——-breaking thereof, iv. 1 37 
Articles Lords thereof, i. 3 4 
Aſcend ants, iii. 8 8 
Aſſemblies i. 5. 1 
Aſſignations, iii. 3 1 & 2 3 &c, 
Voluntary, #b. & ii. 3 32 
Judicial or Legal, 57 
Aſlizers iii. 7 8 See Inqueſt, 
Aſſithment iv. 4 25 
Aſtriction ii. 9 19 & 20-30 
Avail of Marriage ii. 5 10 


B. 


Ackbonds, their Influence 
on real Rights, 11. 3 21 


— of Bailliaries, ib. 
——tewartries, ib. 
r Royal, ib. $ 4 11 


33 - 
—— m that Part, for Seaſins, 
il. 3 14 
Bairn's Part of Gear iii. 9 6 & 7 
Bannock in Multures, ji. 9 17 
Bankrupt iv.1 6 


ale of his Lands, ii. 12 21 


and 22 2 
Barony, ii. 6 2 11. 9 24 
Barons, i. 3 2 1. 4 11 
Baſtardy, iii. 103 
Baſtards, iii. 9 5 4 
Blackward, See Ward, 
Blank ' Bonds, 111. 5 8 
Benefices, i. 5 9 & 10, See Spi- 

rituality, , 


Beneficium Ordinis, iii. 


25 iii. 
8 26 . | 


——of tacit Relocation, ii. 6 7 
1. 10 19 

Blench-holding, ii. 4 7 & $ 

— Duties thereof, ib. 

Bills of Exchange, ili. 2 5 Lite 5 6 

Biſhops, 1. 5 2 and 91012 14 

Blood wits, and their Fines i. 4 
3 and 11 

Zonæ Fides, ii. 1 12 iii. 4 5 iv. 11m 

Bonds of Interdiction, 1-7 15 

——- T ailzic, 11. 8 18 

of Provifion, ili. 9 11 

Borrowing Money, iii. I 7 

Brieves for calling a Parl. i. 3 3 
For ſerving a Tutor in Law 
to a Pupil. 7 4 To an Idiot, 
ib. S 14 For kenning a Wi- 
dow?s Terce, ii. 9 41 For a 
quinquennial Parl. iii. 7 9 
For ſerving Heir, iii. 8 30 31 

Burgh, i. a 4 _ 

Burgage-holding, 11. 4 9 

Burſars, i. 5 6 | 


Buying and Selling. See Emp- 


tion, | 
C. 
r wa Canon Law, 
1. 1 
Canon or Feu duty, ii. 5 1 
Caption after Horning, an 
Denunciation, iv. 34 
-——_econd Diligence, iv. 2 8 
Catualities of the Superiority, 
li. 3 1 Ge. 
Cauſes of Writs, or of Charters, 
4 424 3 
m—,UCrative, 25. 
—Onerous, adequate, 11.3 9 
—— Equivalent, near equiva- 
lent, 111. 8 37 | 
Caution in Repledging, i. 4 5 
— by Tutors and Curators, 
1.7 3 467 


— Exccutors, iii. 9 15 


Caution 


Caution by Liferenters, ii. 9 45 

— by Tenants for violent 
Profits, ii. 6 11 

in Law borrows, iv. 1 30 

by Purſuers of Criminals, 
IV. 4 21 

by Superior and his Do- 
natary, 11. 5 4 

Cautioners for Sums and Facts, 
conjunctly and ſeverally, iii. 
3 26 their Relief, 5 27 

Certification in Improbation, 
iv. 1 5 

Chancellary, i. 3 3 iii. 8 30 

Chapels, Chaplains, Chaplan- 
ries, i. 3 6 

Chapters of Biſhops, i. 3 4 

Charge to pay, the Effect of it 
on heretable Bonds, ii. 2 7 

Charge againſt a Superior on 
Appriſings, it. 128 17 

——t0 enter to the Superiority, 
11. 8 34 

—to enter Heir, ii. 12 15 

Charter, Original, and by Pro- 
greſs, ii. 3 3 

of Reſignation, b. 

—— of Confirmation, ib. 

—of Novodamus, S 4 

Churches. See Kirks, 

Cireuit-Courts, 1. Z 9 : 

Ciſtertian Order of Monks, 11. 
10 7 

City Servitudes, and 
Kinds, ii. 9 $678&c 

Civil Law, i. 17 

Civilly dead, ii. 5 25 

civiliter & non judaice, ii. 9 33 

Citation, its Effects, ii. 1 12 ii. 
5 17 11.7 7 iii. 9 23 iv. 1 10 

Claims to Arbiters, iv. 3 9 

Clauſes in Charters, ii. 3 4 3 6 

78 Cc. ii. 3 22 

—!rritant and reſolutive, 11: 
5 15 iii. 8 16 17 

— of Reverfion, ji. 8 3 

— of Kelief, iii. 3 27 


their 


of Warrandice, ii, 3 9 10 Concurjus Actionum iv. 1 39 


11 1213 


N E X 


Cloathed with Poſſeſſion. See 
Poſſeſſion, 

Coexecutors, iii. 9 16 

Cocautioners, iii. 3 27 

Cohabitation, and reputed 
married, i. 6 6 

Collaterals, iii. 8 7 

Collatio Bonorum, iii. 9 11 

Collation of Benefices, 1. 5 9 

College of Juſtice, and their 
Privileges, 1.2 12 1. 3 78 

Collegiate-Kirks, 1- 5 6 

Commiſſaries, and thoſe of 
Edinburgh, i. 5 18 19 | 

Commiſſioners for Shires and 
Burghs to the Parl. i. 3 3 

Commiſſioner from the King 
” a National Aſſembly of 
the Clergy, i. 5 1 #7 

Commilliongrs of Juſticiary, 
1 3.9 

— Of Theſaury, i. 3. 10 

Commiſſion for Plantation of 
Kirks, and Valuation of 
Tithes, 1. 5 17 

Commixtio, ii. 1 8 


Commodation or Loan, iii. 18 


Compenſation, iii. 4 7 iv. 3 3 
Competent and omitted, iv. 3 


I | 
Competent Judge. See Judge, 
Competent Stipend. See Stipend 
Competition among Creditors, 

ii. 5 29 11,7 5 11.128 lll. 5” 

9 lil 6 7 2 
Compleat Diligence, 111. 5 9 Ui. 

6-4 17 
Compoſition paid to a Supe» 

r 
Compriting. See Appriſing, 
Compt and Reckoning, 1. 7 8 

ii. 12 9 185 
Common or Civil Law, i. 17 
communis Stipes, iii. 8 9 
Communio Bonorum, 1. 6 7 
Concluſion of a Summons, iv. 

I 21 


Confirmation 


0 
6 


l 


Confirmation of Rights, 1. 5 1 
ii. 3 L875 1 
— pf Teſtaments, iii. 9 11 
Confiſcation, ii. 7 1 iv. 4 15 
Confuſion of Things, ii. 1 8 
— pf Rights, iii. 4 10 
Conge dꝰ Eſlire for a Biſhop, 1. 5 2 
Conjunct and confident Per- 
ſon, 11. 7 11 | 
Conjunct Fie. See Fiars, 
Conqueſt it aſcends, iii. 8 11 
Contanguinity, See Affinity, 
Conſecutive Precepts againſt a 
Superior, iii. 8 34 
— Diſcharges. See Apocha. 
Conſent of a Supzrior to a 
Biſhop's Deeds, 1. 5 4 
Conſent de futuro & preſenti,i. 6 3 
——in Marriage, i. 6 11 
— pf Tutors and Curators, 
i. 7 9 ce. 
conſenſus non coitus facit Mitri - 
monium, 
Conſecration of Churchmen, 
i. 5 14, its Effects, | 
Confignation of Money, ii. 87 
Confiſtorial Affairs, i. 5 18 19 
Conſolidation of Property and 
Superiority, ii. 7 14 
Conſtables their Office, i. 3 10 
Conſtituent iii. 3 20 21 See In- 
ſtitor, 
Conſtitution of Servitudes. See 
Servitudes, | 
Conſtrudtion of Law males a 
regiſtred Writ, a Decreet, 
11. 5 23 li. 11 2 
Contiguous Tenements, ii. 3 17 
Contingency of Blood in Mar- 
riage, i. 6 5 17 
Contracts their Kinds, iii-1 5 
6 &c, | | 
Contravention of Lawhor- 
rows. Sec Lawborrows, 
— f Tailzies, 38 1t 
Contumacy its Fine, i. 4 3 


Convents, in their Place came 


the Titular, 1.5 5 


Conventions, i. 3 1 5 

Convocation of the Clergy, i. 
8 i. 5 1 

Council Privy, i. 3 6 

Courteſy of Scotland, i. 6 
il. 9 44 

Country 
vitudes, 

Courts, Supreme, Inferior, mixt, 
1. 2 10 

Crimes, their Kinds and Pu- 
niſhments, iv. 4 1 2 &c. 

Criminal Judges, i. 4 9 


16 


Servitudes. See Ser- 


Letters, iv. 4 21 


culpa lata, levis: Ac Leviſſima, 
11. 1 8 ii. 3 4 

Cumulation of Actions, iv. 1 38 

Curators, i. 7 7 8 &:. See Tu- 
tors, 6 

Cuſtom, conſuetudo its Force, 
* t 10 


— \ Tax, as ſmall Cuſtoms, 


U. 6 3 


D. 
2D N and Intereſt iii. 


3 23 1 r 12 

Damage extraordinary in pznam 
IV 1 13 

Deads Part iii 98 

Death- bed Deeds iii. 8 40 

Debitor non preſumitur donare TI 

25 

Dela fund? ii. 4 4 11.5 21 Ih 
8 14. 11. 10 18 20 

Debts muſt be paid before Le- 
gacies, iii. 9 17 privileged ib. 
21 they muſt be liquid for 
Compenſation, iii. 4 7 

Decimæ garbales, ii. 10 6 ſee 
Tithes 

Deciſions of the Lords of Seſ- 
tion, i. 1 10 | 

Declarators of Eſcheat, 2 

Declarators of Caſualities, ii: 
932 IV. I 15 


Decreets 


Dy 
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Minors Lands, i. 7 18 

——'Jf Tithes, 11.10 16 17 

————- Arbitral, iv. 3 8 | 

—— For exonering Executors, 
111. 9 22 

A Cognitions Cauſa, ii. 12 15 

——— For Debt, and how exe- 
cured, iv. 3 12G&c, | 

—— Regiſtred Bonds or De- 
creets, 11.5 23 ii. 11 2. 

Deeds prejudicial to -/ another, 

Ul. 8 6 23 

——Gratuitous, iii. 8 21 

—— — Equipollent, iii. 8 41 

— VU, i. 6 12 i. 79 

Deforce ment, iv. 1 39 iv. 4 17 

Degrees of Kind red forbiden in 
Marriage, 1.6 5 

in being Judges Superior 
or Inferior. 1.211 

3 — giving Teſtimony, iv. 
2 


Delegation of one Debitor for 
another, iii. 4 8 

Delivery, fee Tradition, 

Denunciation, or putting to 
the Horn, ii. 5 2 

— of Lands to be appriſed, 
ii. 12 2 7 

Depoſitation, iii. 111 Depoſi- 
tar, ib. 12 

Deputy of a Judge, ii. 2 3 

Dereliction of Goods, ii. 1 10 


Deſign or Intention, ii. 2 6 iii. 


8 20 36 
Deſignation of Gleibs, i. 5 13 
— of Writer and Witneſſes, 
in Writs iii. 2 4 
— of Rights 
Deſtination of a Sum, il. 2 6 
. 8 20 
27 * * Succeſſion in Land, iii 


Diets before the Privy Council 
are peremptory, 1. 3 6 
Diligence, Letters for Citation, 
firſt and ſecond, iv. 2 8 


Decreets, iv. 3 2 for Sale of — or Execution of Law in- 


choat or compleat, iii. 6 7 11 
Diligence or Carefulneſs of De- 
poſitars, iii. 1 11 
— KExecutors, iii. 9 20 
— in Receivers of à Loan, 
iii. 3 8 
— Mandataries, iii, 3 13 
— Partners, 111. 3 10 
— C Creditors having a Pledge, 
111. I 13 
— Tenents, iii. 3 4 
—— Tutors or Curators 
mn Negotiorum Geſtor, iii. 3 23 
— Ordinary and Extraordi - 
nary, iii. 3 4 12 
* — es General, iii. 4 3 ſee 
Cc As 0 
Diſclamation of a Superior, ii. 


5.9 
Diſcontiguous, 11. 3 17 
Diſcufling Heirs, iii. 8 26 
— Principal and Cautioners 
in Obligations, iii. 325 
— Suſpenfions, iv. 1 29 iv. 


4 | 
Diſpenſing with the ſitting of 
Courts in the Vacation, i. 
4 1. 
—  Yv1ith Proclamation or Bans 
of Marriage, 1.6 6 _ 
—— With delivery of Writs, iii. 


26 
Diſpoſition defin'd, iii. 3 = _ 
* Fayour of Children, 11 
22 
Diſſolution of Marriage, i. 6 15 
— of Obligations, iii. 4 1 Ce. 
— of Societies, iii. 3 10 
Diſtreſs, to act for Warrandice, 
ii. 3 910 ec. 
— of Cautionry, ii.. 8 18 
Diviſion of Rights and Things, 
ii. 14 
— Of Moveables between Re- 
lict and Children, iii. 9 6 7 8 
Divorce, Cauſe and Judge com- 
petent, i. 617 
= Vola 
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Dolus, 111. 111 

Dominant Tenement, 11. 9 13 

Dominium or Property, ii. 1 2 

w=—— how acquired, ii. 1 5 6 tc. 

d dDirecdtum & Viale, ii. 3 2 

— non poteſt eſſe in pendenti, Us 
I 

3 ii. 3 4 37. iii. 10 1 
IV. 4 

— firſt and ſecond, ii. 5 20 

Donation, how perfected, the 


ſeyeral Kinds, ui, 3 31 32 Ce. 


E. 


1 Arneſt, or Arles. iii. 3 1 
Ecclefiaſtical Perſons, i. 5 

2 c. 

Ed ict ſery'd for preſenting a 
Miniſter, i. 5 9 

Edictum prætoris, naute, oaupones, 
iii. 1 11 

Eik to Reverſions, ii. 8 6 

— to Reaſons of Suſpenſion, 
iv. 33 

Emphitenſis, ii. 4 6 

Emption, Vendition, iii. 3 1 2 

Entry of Heirs, iii. 8 30 31 &c, 
By Service. 
clare conſtat, and Haſp and 
Staple. 

— of Vaſſals, it. 5 22 ii. 7 2 

— to Benefices, i. 5 14 

Equipollent, or equivalent 
Deeds, Cauſes or Terms, 11. 8 
4 t iv. 1 11 

Erection of Lands into a Ba- 
rony, ii. 31819 

—— of Burghs and Regalities, 
11. 2 4 

— of Tithes, &c. ii. 10 8 &c: 
or Titulars, Lords of E- 
rection. 

Error, . Suſpenſion of Error, 
IV. I 

— fingle, ii. 3 23 24 iii. 
9 1 

— I iterent, ii. 3 23 25 

Eſtates of Parliament, i. 3 2 3 be. 


By Precept of 


— Convention of Eſtates, i. 
3 5 

Eviction, ſee Regreſs 

Excambion, ii. 3 13 

Exchequer, i. 3 10 ii. 4 8 

Exculpation, iv. 1 22 

Execution Real, ii. 12 2--16 

— perſonal, iv. 3 1--5 

Executors, qua neareſt in Kin, 
lit. 9 11 

— Nominate, ib. 12 --Credi- 

tor, ib. 13 14 15 ---- ad an 

executa aut male appretiata, ib. 

16 Diligence of Executors. 

Executors, their Diligence or 
Care, iii. 9 14 15 

— their Office, Acceſſes to 
Survivors, ib. 5 16 

Exemption from Tithes, ii. 10 7 

Exercitors, iii. 3 19 liable in ſc- 
lidum, ib. 8 21 

Exhibition, ad deliberandum, iii. 
8 78 29 

— ordinary, iv. 1 10 

Exoneration of Executor, iii. 
922 

Expence by Curators, i. 7 8 by 
—— ii. 12 10 by Com- 
modataries, iii. 9 9 

yn of Apprifings and 

djudications, 111. 12 4 9 

Extent of Lands, Old and New, 
ii. 5 18 19 tempore belli aut 
pacis, ib. 

Extinction of an Infeftment in 
Annualrent, ii. 8 17 

— of Appriſings, ii. 12 4 9 

— of obligations, iii. 4 2 3 Ce. 

Extorting from Wives Bonds 
or Rights, vi aut metu, i. 6 14 
is a good Reaſon in a Re- 
duction, iv. 1 6 

Exuberant Truſt, ſee Mandate 


F. 
1 appointed by Appri- 
ſers, ii. 12 11. 


Fang taken with the Fang, i. 
4 2 Fathers 
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Fathers Conſent to the Mar- 
riage of Children, 1. 6 4 
Adminiſtrator in Law to 

Whom, i. 7 

Feus, their Conſtitution, ii. 3 
2 &c, their ſeveral Holdings, 
11. 4 2 &c. Duties for them, 
payable to the Superior, 11. 

4 2: Ec. ys 

Fie and Fiar, 11. 8 19 20 

Conjunct Fiar, ii. 9 39 

Fifth Part of the Debt, adjudg- 
ed for, ii. 12 13 14 | 

Finding, or Inventio, ii. I 10, 

Fines for Bloodwits, i. 4 3. 

Contumacy, ibid. 

Foristamiliation, 111.9 11 

Forfeiture, i. 5 9 Declarator. 
thereof, iv. 1 15 what falls 

thereby, iv. 4 $89 

Full Blood. and half Bloed, 
their Effects. 111, 9 11 

Fraud, Reparation of Damages 
ariſing thereby, iii. 3 4 

Fraudulent Deeds. 111. 8 21 Re- 
duct ion thereof, iv. 1 6 

Fruti us bona fide perceprz, 11-112 

Furious Perſons, i. 6 3 17 14 
95 

Forthcoming of Goods arreſt- 
ed, iii. 6 7 iv. 136 


G. 

Eliio pro herede, 111.8 36 
Gifts of Caſualities by a 

Superior. ii. 5 38 

of Eſcheat to Behoof of a 
Rebel, ii. 5 39 

Gleib to a Miniſter. 1. 5 12 13 

Gold and Silver Mines inter 
Regalza. 11.6 1 

Grailum, 11-6 9 

Gratuitous Deeds, ſee Deeds 

— Offices ſhould not hurt, 
iii. 1 12 f 

Grounds of Reduction, ſee Re- 


duction 


H. 


Abitation, a Servitude, 11- 
+ FE. 
Ha meſucken, iv. 4. 12 23 

Haſp and Staple, 111. 8 33 
ead Burghs, 1.3 7 

Heirs defin'd, iii. 8 2 Heres in 
mobilibus is the Exer. ii. 2 5 iii. 
8 2111. 9 10 of Line or Gene- 
ral, iii. 8 4 13 24 Deſcendents, 
ib. § 5 Collateral, ib. & 7 Aſ- 
cendant, ib. & 8 Heir of Con- 
queſt ib. § 11 12. Male ib. 5 
13 of Tailzies, ib. $ 14, of Pro- 
viſion, ib. §S 21. Heirs Female 
or Portioners ib. $ 25. Heirs 
Inſtitute, ib. S 16. Subſtitute, 
ib. A Subſtitute to a Sum of 
Money, ib. $ 26. Heir Active, 
ib. & 7. Paſſive, ib. Apparent, 
zb. & 28. of entering Heir, ib. 
8 30. Mutual Relief of Debts 

etween Heir and Executor, 
iii. 9 25. An Heir is one and 
the ſame Perſon with the 
Defunct. How far all ſorts of 
Heirs are liable, iii. 8 26; 

Heirs of Prelates. 11i-$ 10, Of 
Barons, ib. Of Burgeſſes, ib. 
Heirs whatſoever, 111. 10 1. 
Of Heirſhip Moveables, 111. 8 

10. Hereditas Jacens, ii. 12 15, 
| ſee Succeſſion. 

Heritable Rights, or Moveable, 
ii. 2 5 quod Fiſc & Rel ict am, ih. 
quoad Creditorem aut Debitore ni, 
ib. § 10. Heritage deſcends, 


iii. 91 


Heritor, his Power and juriſ- 


diction, i. 9 11, his Obliga- 
tion, as to Kirks,1. 3 11 12 13, 

ſee Vaſſals 

Holden and reputed married, i. 
6 6 11. 942 

Holding of Lands, i. 4 1 2, r. 


Groſs and ſupine Negligence, Holograph Writs, iii. 2 4. Pre- 


ſee Negligence 


ſcription 


li. 


3 


ſcription thereof, iii. 7 12. 
Holograph Teſtament, iii. 
9 2 


Homologation, iii. 3 22 
Horning (Letters of) it 5 23 
Husband cannot' renounce his 
ws Mariti, i. 6 7. muſt pay 
er Debts, ib. 58, and Ali- 
ment her 8 10 
Hue and Cry, ſee Sheriffs 
Hypotheck tacite, which a 
Landlord hath of his Te- 
nants Goods, 11.6 12 


I. 


4 
Diots cannot Marry. 1. 63 

I cannot make a Teſtamenr, 
iii. 9 5, are under Tutory, i. 
1 

Inorantia facti & juris, 111.115 

Immediate and mediate Su- 
perior, 11. 3 2 

Immemorial Poſſcſhon of Thir- 
lage, ii. 9 27 

Impignoration, ſee Pledge 

Impoſſible, ſee Obligations 

Impotency in either Sex annuls 
Marriage, 1.6 17 

Impreſtable, iii. 3 29 

Improbation. direct or indirect, 
iv. 1 4 Terms therein, ib. 

In commercio, Things reckon'd 
or not, to be ſo, ii. 14 

Inc orporeal Rights. it. 9 11 
how tranſmiſſible, iii. 5 1 

Incumbent Miniſter, 

Indebite Solutum, iii. 1 15 

Indemnifying the Guilt of 
Crimes, iv. 1 25 

Infamous Libels, the Puniſh- 
ment of the Author, iv. 1 12 

Infants can neither marry, t. 6 3 
nor make Teſta ment, iii. 9 5 
Infefrment « me & de me. it. 
7 E baſe and publick, ib. 

Infeftment of Annualrent, ii. 5 
19 tt. 8 14 15 16 when 
clothed with Poſſeſſion, ii. 7 


58 how extinguiſhed, ii. 8 17 


S 8 


Infeft ment by Sentence, ii. 9 37 
— or Appriſings and Ad judi- 
cations, ii. 12 6 8 ; 
Inhibition defin'd, ii. 11 1 its 
Ground and Extent, #b.S 2 3 
how execute, and when re- 
giſtred, ib. S 5 4 
Inhibition of Tithes, ii. 10 19 
In Mora, iii. 3 9 
Innate Inſtinct, i. 14 
Innovation, what it is, iii. 4 8 
not preſum'd, ib. 

Inqueſt, iii. 8 30. See Aſſizers, 
Inſtance firſt and ſecond, iv. 3 1 
See Juriſdiction, 
Inſtitors, how far they oblige 
their Prepoſitors, iii. 3 20 
In Solidum to be liable, i. 7 19 
iii. 3 21 iii. 8 26 111. 9 24 
Inſtitution of Miniſters, 1. 5 9 
Inſtructions to the Commiſſare, 

i. 5 19 
Inſtrument of Premonition, ii. 


——of Seafin, ii. 3 14—17 

——of Reſignation, ii. 7 14 
of Interruption, iii. 7 20 In 
the Notes it muſt be regi- 
ſtred, ibid. 

Intention. See Deſign, 

Interd iction voluntary. i. 7 15 
Judicial, ib. their Effect, ib. 
§ 16 iii. 9 5 


Iaterpretatio Civilis & judaica, ii. 


8 IR 

Interruption of Preſcription, 
Ill. 7 20 via juris & facti, ib. 
in the Notes 

Interruption of bona Fides, ii 
1 12 

Intimation of Aſſignations. iii. 
5 3 how ſupply'd, ib. $ 5 

——of blank Bonds, ib. 58 Ju- 
dicial Conveyances, need nor 
be intimated, ib. 57 

Intromiſſion vicious, iii. 9 23 
neceſſary, & Cuſtodia Cauſa, ib. 
many vicious Intrometters, ib. 
9 24 8 : 

Inve ir a 


+ & Wo - 


Invefa & illata in a Thirle, ii. 
9 2E Wo 

Inventary of a Minor's Eſtate 
made by the Tutors and Cu- 
rators, i. 7 8 

—— Of a Teſtator's Eſtate, 
made by the Executors, iii. 9 
16 | 

Invention, a Way of acquiring, 
$1 10 

Joint Tack-duty for Stock and 
Tithes, 11. 10 18 

Joint Probation in a Valuati- 
on of Tithes, ii. 10 E 

Jointure, original and additio- 
nal, how infeft in it, and 
made publick, ii. 7 11 

Judges in general, 1.2 2 11 
their Qualifications, zb. & 8 
- 1 Depurte and Subſtitute, ib. 

3 

n—SUPreme, 1.3 1 2 &c. 

— Inferior. i. 4 1 &c, 

——— Ecclefiaſtick or conſiſtorial 
i. 5 17 18 15, ſee B. iv. Tit. 
3 Criminal, 1. 39 Maritime, 
2b. § 11 

Juriſdiction defin'd, i. 2 2, its 
Fountain, 2b. S 3 Cumulative 
ib. § 4 Privative, ib. & 5 How 
founded, ib. §S 6, prorogated, 
2b. S 7, Supreme, ib. S 10, In- 
feriors, ib. mixt, ib. | 

Jus Corone, 11. 5 2. 

Jus — in Rights and 
Purchaſes, iii. 8 24 

— in the Office of Executors, 
111.9 16 

Ju devolutum of Patronage, i, 
5s 8 

Jus Mariti, . i. 66 7 

— Relict æ, ib. § 16 

Juſticiary, L 39 

Juris divine Res, ii. 1 4 

Tus Repreſent ation!s in Heritage 
obrains, iii. 8 9, but not in 
Moveables, 111. 9 1 


5 Civil or Municipal, ab. 6 
Roman, ib. 7 Canon, ib. 8 of 
Scotland, ib. 9 Scriptum, ib. 
Non Scriptum, ib. 10 

Jus Præventionis, i. 2 4 

Jus Quæ ſitum fiſco in Caſuality of 
Eſcheat, ii. 3 35 | 

Juſtice defin'd, i. 1 1 Material 
Juftice in the Canon Law, i. 
1 8, is to be followed by Ar- 
biters, iv. 3 9 | 

Juſtice-General, Deputes,Com- 
miſſioners of Juſticiary and 
Clerk, i. 39 

Juſtice of Peace, i. 49 


K. 


E22 a Widow to her 
Terce, ii. 9 42 
King, his Power and Preroga- 
tive, i. 2 3 1.3 1 1. 3 1 js 
1 10 ii. 5 12 iii. 10 2 
King's Eaſe in Tithes, 11. 10 11 
Kirk and Market, iii. 8 40 
Kirk's Menſal and Patrimonial, 
i. 5 10. 
Knaveſhip in Thirlage, 11. 9 17 
Knights Templar or of St. John, 
ll, 10 7 


% 


_ "_ 
Aſt Heir, iii. 10 1 2 
Lawborrows and Con- 
travention thereof, iv. 1 30 
Law defin'd, i. 1 2 Divifion 
thereof, ib. & 3 
Law of Nature, i. 1 4 of Na- 
tions, ib. § 5 Municipal, ib. 5 
6 Roman, Y 7 Canon, 58 Mu- 
nicipal Law of Scotland, & 9 
our written Law, ib. unwrit- 
ten Law, S 10 Declaratory, 11 
Correctory 14 Favourable 15 
The Office of a Law 12 How 
to be interpreted 15 
Law Feudal, ii. 3 2 


tm—_ Sanguns, iii. 3 9 iii. 9 1 Lectus agritudinis, iii. 8 40 41. 


J Natura, 1-1 4 Centium, ib- 5 


Legacy, 


I. 


— 


8 
— 
7 
I 
5 
* 


£ 
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Legacy defin'd and explain'd, 
ii. 9 4 Legacy of what is 
anothers 2b, 

Legacy ſpecial, iti. 9 f/ 

Legal, ſee Aſſignation, ſee Sti- 
pend, fee Keverſion. 

Leges burgorum, i. 1 It 

Legiſlative Power, i. 3 3 

Legitim, iii. 9 6 


7 
Legitimation of Baſtards, i. 3 
15 ſee iii. 9 5 ili. 10 3 4 


| Liege Pouſte, 11¹. 10 35 ſee 

Death- beg 

Læſion, ſee Minority | 
Looſing of Arreſt ment, ſee 


Arreſtment 
Libels, ſee Claims, ſee Sum- 
mons, and infamous 


Liable in ſolidum, 11. 8 26 pro 


Vata, ib. fee Tutors and Cu- 
rators, ſee Inſtiror and vi- 
tious Intrometters. Liable 
in valorem, iii. 10 2, ſee 
Heirs of Proviſion. Liable 
ſecundum vires inyentariz, it 
Heir, iii. 8 37, and Notes 
there, if Executor, iii. 9 14 


Liferents by Conſtitution, 11. 


9 37, By Reſervation, ib. 5 
33. By Law. ib. § 40, to the 
End. ſee Eſcheats, ſee Tacks, 
ſee Infeft ment 

Litigious Matter, Iii. 3 4 

Living Child, i. 6 15 

Loan, commodatum, iii. 1 8 

Locatio, conductio, iii. 3 3, ſee 
Tacks 

Lock and Bannock, fee Knavc- 
ſhip 

Licus panitentie. iii. 2 2 

Looh ng Arreſt ments, 111 6 5 

Loſs and Gain among Part- 
ners, iii. 3 7 8 9 

Lucid Intervals, iii. 9 5 

Lucrative Cauſe, ſee Cauſe 

m—— Succeſſor, iii. 8 37 


Luer atus ex Matrimonio, i. 6 8 


M. 


HEE appretiata, F.xecuter:, 

111. 5 16 

Male Heirs, 111, 8 13 

Malitia ſupplet atatem, i. 6 3 

Majority when it begins, i. 7 
1 | 

Major ſucceeding to a Minor, 
ii. 12 4 

Mandate, iii. 3 11, Expreſs or 
tacit, ib. § 14, General or 
Special, ib. 15 Diligence of 
Mandatars, $ 13 their Power, 
S 15 16 17, How Man- 
dates expire, § 13 

Manſe of a Miniſter, i. 5 12: 

Marriage defin'd, i. 6 1, Re- 
quiſites, ib. & 3 4, Who 
can marry, § 5, Regular or 
iolemn, Clandeſt ine and ir- 
regular, $ 6, How diflolyed; 
$ 15, Avail of Marriage in 
Ward-holdings, ii. 5 10 11 

Maſters of Ships, their Power 
ro oblige the Exercitor, iii- 
241 

Medium concludendi in a Sum- 
mons, iv. 1 20 

Members of the College of 
Juſtice, i. 2 12 

Nienſal Kirks, i. 1 10 

A tus. ice Vi, 

Mills. ii. 9 16 17 21 22 23 24 

Miniſters, i. 5 9, their pre- 
ſenration, Collation, Con- 
ſecration, and Inſtitution, ab. 
their competent Stipend, 8 
11, Miniſters Manſe, $S 12, 
Glebe, S 13, their Entry to 
the Stipend, and falling 
from it, S 14, Miniſter Sti- 
pendiary, S 16 | 

Minority beginning and end- 
ing thereof, i. 7 1, Privi- 
lege thereof, § 11 12 

X Minors 
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Minor's Power in chooſing 
Curators, i. 7 7, their Pri- 
vileges in many divers Caſes, 
1. 7 „ 1012 ii. 12 4: As to 
make Teſtaments without 

Curators, iii. 9 5 

Modified Sti pend, the Privilege 
thereof, ii. 10 18 

Moleſtation (a Summons of) 
iv. 1 32 

Monks, 11. 10 7 : 

Mortification of Lands, 11. 

5 28 

Manus mortua, ib. 

Moveable Rights, their Diffe- 

rence from heritable, ii. 2 3 
of Succeſſion in them, iii. 
9 I Ec. 

Moveable Heirſhip, 11. 8 10. 

Multiple Poinding, Summons, 
iv. I 24 

Multures, Inſucken and Out- 
ſucken, 11. 9 18, Thirle Mul- 
ture, ib. & 27, Dry Multure 
2b. The Quantity of Mul- 
ture, how determined, 58 28 
of abſtracted Multures, 


Sr S 31 
Municipal Law, i. i 6 of 


Scotland, ib. S 9 

Murder under Truſt is Trea- 
ſon, iv. 4 6 

Mutilation. a Crime, and Pain 
thereof, iv. 4 12 

Mutual Contracts, iii. 3 1 

Mutual Relief among Cauri- 
oners, iii. 3 27, between the 
Heir and Executor, iii. 9 25 


Mutuum, or borrowing, iii. 17 


N. 


Atural Poſſeſſion, ii. 7 6 

Y Navute, Cauponcs, ſtabulariz, 
"HEE: * 

Neceſſary Intromiſſion, iii. 

1 . 

Negative Voice in Parliament 


and National Aſſemblies, is 


= 


Part of the Royal Preto- 
gative, i. 3 3 i. 5 1 

Negative Voice in Societies, 
111. 3 10 

Negligence ſupine and groſſer, 
li. 3 4 

Negotiorum Geſtio, ili. 3 23 

Nobile offcium judicis, iv. 114 

Nonadherence, i. 6 17 

Nonentry, ii. 5 17, that which 
is ſubſequent to the Ward, 
ib. § 20, of Nonentry in In- 
feftment of Annual rent, ib. 

19 

Non executa, Executors, iii. 
9 16 

Noviter emergens & veniens ad 
notzizam, iv. 3 1 

Novodamus in Charters, ii. 3 4 

Nullius Res, ii. 110 11s 10 1 
uncio non datur refcrenti de officio, 
iii. 6 10 

Nuncupative Teſtaments not 
admitted by us, itt. 9 2 


O0 of Judges, i. 2 8, of 
/ Tutors and Curators, 
ii. 7 3. 4 5 2 
Oaths elicited from Minors, 
1. 7 9 FExecutors make In- 
ventary upon Oath, iii. 9 15 
Oath in Supplement, iv. 2 3 


of Calumny, 4 in Litem, 5 


ſimple and qualified, & 6 


Oath of a Wife in Ratifica- \ 


nin 
Oath in Divorces, i. 6 17 


Obligations Natural and Ciy1l, ] 


"3 


— ez contratu, vel quaſi, iii.] 


I 4 24 


— Principal and acceſſory, 
iii. 3 25, ſee Cautioners. The 
ſubject Matter of Obligati- 
ons, as Things honeſt, or 
diſhoneſt, lawful, or unlaw-F 


ful, poſſible, or impollible, Þ 


111 


T7 NN a6 


iii. 3 28, impoſſible ab initio, 


4 or imply, or ex eventu vel 
es, accidente, ib. and 8 29 
Obligations for Sums, or ad 
er, faitum preſtandum, iii. S 25, 
2 Principal and Cautioner 
in the laſt Kind, conjunct- 
14 ly and ſeverally, ib. of ſuch 
Obligations by a married 
ch | Woman, i. 6 12 13 14 
rd, Obreption, ii. 4 43 
In- Occupatio, 1 
ib. Ocker, for Uſury, ii. 8 13 de- 
fin'd, iv. 4 18, the Puniſh- 
iii. ment thereof, ib. 
Officers of State are Super- 
ad] numerary Lords of Articles, 
i. 4 
41 Officials or Commiſſars. i. 5 18 
1 Ofrrium nobile & Mercenarium Ju- 
cio, dic, iv. 1 14 
| Officiam gratuitum non debet eſſe 
not! damnoſum, 111. 112 
2 Order of redeeming Wadſets, 
11.8 7 Appriſings and Ad- 
jud ications, ii. 12 9 
of | Original Charters and Rights, 
ors, by ü. 3 3 
__F| Ordinary Actions, iv. 1 3+ 
ors, Overſman in Submiſſions, iv. 
In-J 38 
15 Overtures in Parliament, i. 3 4 
2 31 | 
1, a i P. 
6 | _—— de non petendo, iii. 4 2 
ica- þ — de retrovendendo, ii. 7 3 
— legis commiſſoria in pig nor i- 
bus, ii. 8 1 
vil, [7 Paraphernalzia, 1.6 16 


Parliament Members thereof, i. 
3 2 3 How called, ib. or 

* adjourned, ib. Acts thereof, ib. 

ory, Parſon, 1.5 5 

The Parſonage, ibid. 

zati⸗— Tithes, 11. 103 


or Partners in Society, iii. 3 8. 
aw- ; Part and Pertinent, ii. 61 _ 
! Paſſive Titles, uu. 8 35 --39 Ub 


9 23 


ible, 
WG 


Patria poteſtas, i. 7 3 4 17 23 

Patron, i. 3 6 7 8. 

Patronages, ib. 

Patrimony of the Church, 11. 
10 9 

— ** the Prince of Scotland, 
4 3 

Payment bona fide, iii. 4 5 

Penalty in Actions for Delicts 
affects not the Heir, iii. 8 6 

Peficulumſrei vendita, iii. 3 1 &c, 

Per mutation, iii. 3 2. 

Perſons treated of in Law, i. 
2 2 a 

— Eccleſiaſt ice, i. 5 1 &c, 

Perſonal Actions, ſee Actions, 

—— Rights, ſee Rights 

—— Warrandice, fee Warran- 
dice 

— Tithes, ſee Tithes 

—— Servitudes, ſee Servitudes 

Pit and Gallows, i. 3 11 

Placitare fuper hereditate paterny 
41 7 1 

Pleas of the Crown, 1. 4 2 

Pledge, iii. 113 

Points of Brieves of Mortan- 
ceſtry, ii. 9 42 111.8 31 

Portion Natural, ſee Legitime 

Poſſeſſion Natural or Civil, ii. 
7 6--11 11.9 11 

— per conſtitutum, ib. 12 

— of Thirlage immemorial, 
or for Forty Years, ii. 9 27 

— pro zndiviſo, ii. 9 44 

— decennalis & wiennalis, iii. 
7 17. . | CET, 

—— quUINquennial, 11. 7 9 

The Effect of being cloathed 
with Poſſeſſion, ſeè Poſſeſſion 

Poſſeſſor bone fidei, 11. 1 12 

Poind ing, iii. 6 9 &c. of Plough 
Goods, ib. after Sun-ſet, ib. 

—— the Ground, 11. 2 8 li. 8 
14 iv. 1 33 

Multipie Action of,iv-1, 24 

Prebends, i. 5 5 

Prebendaries. 7b. 
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Preearitm, iii. 1 10 
Preceptio hæreditatis, iii. 8 11 36 
Precepts of clare conſtat, iii. 8 32 
— of Sealin, 11. 3 14 f 
on Retours, 111. 8 30 
— four Conſecutive againſt 
a Superior, iii. 8 34 
— for Poinding, iii. 69 
— for Arreſting, iii. 6 3 
Præces & Lach;yme, 11. 4 10 
Premonition, 11.3 7 | 
Preparatory and prejudicial, ſec 
Actions 
Prepoſitors, iii. 2 20 
Prerogative Royal, 1.311.5 1 
1. 3 20 ii. 5 12 iii. 10 1 Cc. 
— of the Male Sex, 1.6 7 iii. 
8 5 19 
—— of Probation in valuing 
Tithes, 11. 10 13 
Preſentation of Miniſters. 1.58 
—— of a Donatar to a Superi- 
or of Lands fortaulted, iv. 
4 8 | 
Preſcription, ii. 1 11 Definition 
thereof, 111. 7 2 the ſeveral 
Times appointed by Law, ib. 
3 4 &c., of Thirlage, 41. 9 27 
Res mere fucultatis non træſcri- 
buntur. ib. 
Preſump:io juris & de jure, iii. 3 
n. 
Preſumption againſt Tutors & 
Curators, i. 7 10 
in other Caſes, ii. 2 7 iii. 3 
35 A preſumptive Title in 
a Poſſeſſion decennial and tri- 
ennial, iii. 7 17, and in 
Acquiſition of ſuperadded 
Rights, iii. 8 24 | 
Præventionis jus, i. 2 4 
Prevento ter mino à Sum mons, iv. 
£4 253-29 © 
Price of Tithes, ii. to It 
Prince of Scotland, i. 3 8 
Principality, zb, Fi 
Principal and Cautioner, ili. 
2 25 26 | h 


Principal Sum and Annualrent 


11.8 10--:13 
Principal Meſſuage pertains to 
the eldeſt Siſter, iii. 8 25 
21 tempore potior jure, ii. 7 5 ili, 
7 
Private Knowledge ſupplies not 
Intimation, 111.5 6 


Privative Juriſdiction, i. 27. 


Privilege of Minors. fee Minors 

—— of the Members of theCo!. 
lege of Juſtice, 1. 2 12 

— of a poſthume Child, iii. 
8 29 

Privileged Actions, iv. 1 26 

— Debts, iii. 9 21 

— Writs, iii. 2 5 111.9 2 

Privy Council. i. 3 6 

— | <Councellours, 2b. 


Probation by Writ, iii. 2 1 iv. 
2 2 by Oath. ib. $3 by Wir-f 
neſſes, commonly called pro- 


batzo prout de jure, & 8 joint 


Probation allowed to both] 
Parties in valuing Tithes, ii.] 


10 13. ſee Witneſſes. ; 
Proclamation of the Acts of 
Parliaments of Scotland, 1. 3 
3 of Marriage, or Banns, 
1. 6 5 9 of Brieves of More 
tanceſtry, iii. 8 30 
Procuratory of Retignation, 
_— 16 uv? 
Prodere Tiſtimonium, iv. 2 8 
Prodigais, i. 7 15 16 
Profits violent and ordinary, 
un, 6 11 
Promiſes fimple. iii. 2 3 Con- 
ditional, iv. 28 
Property or Dominium, how ac» 
quired, ii. 15 6 Ce. an- 


nexed, and not Property d 


the Crown, 11. 10 20 111. 7 18 
Prorugated Juriſdiction, i. 2 7 
Proving the Tenor, an Action, 

bw. 1 4 


Proviſio hominis tollit proviſioncn | 


Pro 
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Pro-Tutors, i. 7 19 
Provoſts in Cathedrals or col- 
legiat Kirks, i. 5 6 
publication of Letters of In- 
terdiction, i. 7 16 


Publiclł and bate Infeft ments, 


ſee Infeftments. 
Pupillarity, i. 6 3 i, 7 1 
Purging at the Bar, an Irri- 
tancy incurr'd, ob non ſolu- 
tum canon m, ii. 5 14. | 
the pectum legis commiſſ- 
riæ in pignoribus, it. 8 13 
— Vitious Intromiſſion of 
Goods confirm'd before in- 
tenting Proceſs, iii. 9 23 


Q. 


Uadriennium Utile, i. 7 9 12 
ii. 12 4 

Qualification of Judges, 1. 28 

1 39 | 

— of Circumſtances in Acti- 
ons of Reduction ex capite 
vis aut metus, & ex capite [i au- 
dis, iv. 1 6 

Qualities intrinfick and ex- 
trinſick of an Oath, iv. 2 
3 N 

Quarter Seal. ii. 3 42 

Quoram of the Lords of Seſ- 
ſion i. 3 8 

— of the Lords of juſtici- 
„ 

— of Tutors and Curators, 
„ 

Qiot articuli tot Libell', iv. 1 38 


R. 


Atification by married Wo- 
men, i. 6 14 
Refiling by Parties eſpouſed, 
rebus integ/is. 1. 6 3 
Recalling Mindates, rcbus in- 
teg/ is, Iii. 3 13 
Real and Perſonal. Se Rights, 


= 


Receipts partial, iii. 4 4 

Recognition, 11. 5 5 

Reconvaleſcence of a fick Diſ- 
poner, 111. 8 41 

Rector Eccleſia. See Parſon, 

Red-hand- murderer taken, i. 


4 2 
Reddendo of a Charter, ii. 3 8 
Redeemable Rights, 11. 8 2 
Redemption and Order there- 
of, 11. 8 3 
Reduction, and Grounds there- 
of, i. 6 14 i. 7 9 iv. 1 6 
Regalia, ii. 6 1 
Re galities, i. 4 5 
——— Lords thereof, ibid. 
Regiam Majeſtatem, a Book of 
Law, i. 1 9 
Regiſtration of Seaſins, ii. 3 15 
— 2 Reverſions, and eilcs 
thereto, it. 8 6 
— t Inhidbitions, ii. 11 5 
Regiſtred Bonds. See Decrects, 
Regiſter for Sealins, general 
and particular, it. 3 16 
— or Inhibitions, ii. 10 5 
Regiſtration a Summons, iv. 
1 17 
Regrets and Recourſe, upon 
Eviction of excambed Lands, 
3 12 
Regular and Solemn. Sce Mar- 
riage. 
Rez vindicatio, iv. 1 2 
Relaxation, ii. 5 25 
Relief due to a Superior for en- 
tring a Vaſſal, ii. 5 21 22 
mutual among Cautio— 
ners, 111. 3 27 
mutual berween Heir and 
Executor, iii. 9 25 
1mong Tutors, 1. 7 19 
Relocation tacit, ii. 6 7 
—of Tithes ſo interrupted 
by Inhibition, 11. 10 19 
Remiſhons, iv. 4 25 
Removing Tenants, ſolemn and 
ſummar, ii. 6 11 11. 12 6 
Remoying 


re XxX 


Removing Tutors, i. 7 8 & 
21 
—Executors, iii. 9 19 
Renouncing Wadſets, 11.8 8 
voluntary or neceſſary, 10. 
Renunciation to enter Heir, 
11. 12 15 
— of Partnery, iii. 3 
Rentals ii. 6 9 10 
Rental Bolls, 11. 10 14 
Rentallers, 11.6 $9 10 - 
Reparation of a Maniſter's 
Manſe, i. 5 12 
Repledgiation competent to 
Lords of Regalities, i 4 6 
Repreſentation competent to 
Sncceſhon in Hexitage, iii. 3 9 
not ſo in Moveables, iii. 9 1 
Reprobator a Summons, iv. 1 7 
Reputed, and holden to be mar- 
ried, i. 4 6 ii. 9 42 
Requiſition of Money ſecured 
heretably, ii. 2 6 7 8 when 
paſſed from, ii. 8 10 
Res ſua ne mini ſervit, 11. 9 32 
Res zz commercio. See Diviſion, 
Reſignation ad Remane miam, 
11. 7 14 
in Fayorem, ib. 8 1 
Reſolutive and irritant. See 


10 


Clauſe, 

Reſtitution of Minors leſed, 
Ky 9M 

—  - vicious Intromiſſion, 
111. 8 36 | 


Reſtitution of a Traitor ex gra- 
tia, iv. 4 27 

— ex Juſtitia, ibid. 

Reſenta Poſſcſſio, by a Rebel, after 
gift ing his Eſcheat, ii. 5 38 
of a Debitor, after aſſigning 
his Moveables to a Creditor, 
111. 6 $ in the Notes, 

Retour, 

Retour'd Duty, 

Returning of Feus to the Su- 
perior, ii. 5 14 39 See Re- 
cognition, 


Reverſions ii. 8 3 iv. 3 6 ii. 123 
legal and conventional, ib. a- 
part, and in the Boſom of 
the Wadſet, zh. of Eiks to 
Reverſions, S 6 See Regiſtra- 
tion, 

Revocation by Minors leſed, 
See Reſtitution, 

of Donations inter virum & 
uxorem, 1.6 13 14 tacit or 
expreſs, ib. 

—— of Mandates, by a Man- 
dant, iii. 3 13 

Right, or Jus ad Rem, is given 
to Miniſters by Preſentation, 
& Jus in Re, by Inſtitution, 
* 1 35 

real and perſonal, 1k, 6 ; 
ii. 8 3 11.9 11 0 

——incorporeal, ii. 9 1 

iii. 8 25 

——original, ii. 3 3 

n N ib. 

voluntary, 2b. See Renun- 
ciation and Redemption, 

——7ecefſary, ib. 

principal and original, ii. 
2 6 

2 — 2 pervenient and acceſſary, 
Z⁊bzd. 

— iimulate and true, ii. 5 38 
. 7 1 

— interveening Appriſings, be- 
tween an Infeft ment of An- 
nualrent, and the Appriſing 
on an heretable Bond, ii. 8 16 

——— -Jebatable, or Matter of 
Arbitration, iv. 3 8 Sec Re- 
verſion, and Title prejump- 
tive, 

Riots, 1. 4 3 their Kinds, ib. 

Rouming. See Souming, 

Roup. See Sale of Lands, 

Royal Prerogative, See Prero- 
gative, ; | 

Royal Burgh, i. 4 4 

Roman Law, i. 1 7 its Au- 
thority in Scotlaad ib. 

Rubricle, 
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Rubrick of a ſtatutory Law, 
684 If 
Rural. See Servitude, 


8. 


Eafin, ii. 3 14 on a Pre- 
cept of Seafin, ib. 

—p7 0prizs manibus, ib, 

——by Haſp and Staple, iii. 
8 

XP. not due to Tutors or 
Curators, 

——z1ven by the King are not 
arreſtable, iii. 6 in the 
Notes, 

Sale and Roup of Lands, ii. 12 
21 See the Notes, 

Sal mond Fiſhing, ii. 6 3 

Satisfaction of a Debt via Facts 
by Intromiſſion, ii. 8 17 
111. 4 2 

Seals Privy, Great, and Quar- 
ter Seals, ii. 3 41 42 43 

Securities. Sce Rights, 

Sentences, and their Execution, 
iv. 3 1 

Sequels of Mills and Multures, 
il. 9 17 

Service of Heir, iii. 8 30, ge- 
neral or ſpecial, $ 31 

Ser vitium debitum jeu militare, 
ii. 4 2 

Servitudes, ii. 9 2 Ge. 

— perſonal, ib. S 34 35 Cc. 

——Real, ib. S 3 

— Rural, 58 4 

I/ ban, g 5 6 Ec. 


ho conſtituted, 11 19 Ce. 


Seſſion, i. 3 7, a Court, 
Sheriffs their Juriſdiction, i. 4 


2 3 
Sheriff in that Part, ii. 12 2 


iii. 8 34 
Sheriff's Fee, ii. 12 10 
$hipmaſters, 
Signatures, 


Signet. See Seals, 
Simulate, Sce Rights, 


Sine quo non, in a Nomination 
of Futors, i. 7 6 
Singular Succeſſors. See Suc- 
ceflor, 
Singuli in Solidum. See Tutors, 
and vicious Intrometters, 
Sleeping of Proceſs, iv. 1 35 
Society conjugal. See Marriage, 
— or Partnery, iii. 3 7 $9 
Diſſolution thereof, & 10 
Solemn. See Marriage. See Writs, 
Sort iri Forum, &c. See Juriſ- 
diction, 
— and Rouming, ii. 9 13 
Spirituality of Benefices are 
Tithes, ii. 10 9 
Sponſalia, i. 6 3 
— ie Futuro, ibid. 
— Preſents, ibid. 
Spuilzie, iii. 7 6 iv. 1 34 
Staff and Baſton. See e 
Statutory Part of a Law, i. 3 12 
—— Treaſon. See Treaſon, 
Sterility, the Effect of it in 
Tacks, iii. 3 5 
Steward, i. 1 7 
Stewartry, ibid. 
Stipend competent and legal, 
SY I 
——NO0difhed, ii. 10 18 
—— FL erms of Payment there- 
of, i. 5 14 
or Payment thereof, there's 
an Hypotheck on the Tithes, 
ii. 10 18 | 
Stipendiary, Miniſter, i. 5 10 
Subaltern and ſupervenient, ſe 
Rights, 
Submiſſions, iv. 3 8 
Subreption, ſee Obreption, 
Subſtitute, ſee Judges, ſee Heirs, 
Subſcription in Compt- books, 
1 1 
Subſidiary, ſee Action, 
Subracls, Subtackſman, Sub- 
tenant, fee Tacks, 
Subvaſlal, ſee Vaſſal, 
Succeſſion, ui, 8 1, C _ 
Succetion 
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Fucceſſion in Heritage, ibid. 
S 3 Cc. ſee Heir, 

— Lineal, S 4 

—— Deſcendant, & 7 

—— Aſccndant, 88 

— in Moveables, iii. 9 1, &c, 
ſee Teſtament, | 

Succeſſor ſingular, ji. 7 1 

mn—[:tuly Lucrativo, iii. 8 37 

Summons, ſee Improbation, 
Reduction, Error, Exhibi- 
tion, Tenor, Tranſumpt, 
Poinding Multiple, Transfer- 

ring, Regiſtration, Termino 
Prevento, Law borzows, 

Summons, its Parts and Na- 
ture, iv. 1 18. Moleſtation, 
Poind ing. Spuilzie, Waken- 
ing, Forthcoming, Arreſt- 
ment; of ſome Summonſes, 
which begin with Our Will 4, 
before a Narrative. iv. 1 22 

Superiority, and Caſualities 
thereof, ii. 5 1, &c. 

Superiors immediate, ii. 3 2 

— mediate, ibid. 

Supplementary Letters, i. 6 11 

— Oath, iv. 2 

Supporting a ſick Diſponer in 
his going to Kirk and Mar- 
ket, iii. 8 41 

Suſpenſion of a Charge to pay, 
&c. iv. 3 2, &c. 

Symbols uſed in Tradition of 


Lands, ii. 19 iii. 3 14 ib. 
1 SI pv 
Auſed in Refignatiofis, ii. 7 

16 
— in Annualrents of Money, 
ii. $ 15. 


— of Victual, ib. 

——— inSeafin of Mills, ii. 16 

— in Seafin of Burgage Te- 
nements, iii. 8 33 


Acls defin'd, . & 3 6 
Requiſites thereof, ibid. 
the Effect of their being 


clothed with Poſſeſſion, zbid. 
Liferent Tacks, ib. & 7 writ- 
ten or verbal, & 9 Subtacks, 
§ 8. ſee Relocation, Hypo- 
theck, 3 
Tailzies and Rules concerning 
them, iii. 8 15 16, &c; 

Taxtward, ſee Ward, 

Temple Lands, ii. 10 7 

Templars, ibid. WE 

Tenement dominant, ii. 9 6 13 

—ſervient, ibid. | 

—ccontiguous, ii. ; 17 

Aiſcontiguous, ibid. 

Tenendas of a Charter, ii. 3 7 

Tenants, ſee Tacks, 

Tenor or Summons, for prov- 
ing the Tenor of a Writing, 
iv. I 14 | 

Terce of Widows, ii. 9 41 

Terms (or Time) given for ſa- 
tisfying the Production 1n 
Improbations, iv. 1 4 

— in paying Liferents, ii. 9 
4 legal, ibid. conventional, 
ibid. 

— of Sti pends, 1. 5 14 

Teſtaments. iii. 9 2 3 

— in Wr, d. 


— holograph, ibid. 


— nuncupative, ibid. 

Teſtimonial of the Great Seal, 
ſee Seal, 

Teinds, 11. 10 1. &e. 

—— perſonal. ibid. & 4 

— pred1al, thid, 

—— Parſonage, great, or Gar- 
bals. $ 5 6 


ſcription. Valuation and 
Sale of Tithes, 
Things, ſee Res, or Diviſion 
thereof, 
iner Regalia, ſce Regalig, 
Thirlage defin'd, ii. 9 15 how 
conſtituted, with the ſeveral 
Kinds of it, ibid. 5 18—30 
Tholing 
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Tholing Fire and Water, how 
interpreted, ibid. & 25 

Title adive of Purſuers ſee Sum- 
mons, 

—=— colourable for Intromiſii- 
on, iii. 8 3s 

— preſumptive, iii. 7 9 & 17 

Ticular of Tithes, i. 5 5 ii. 
10 11 

Tradition or Delivery. iii. 2 5 

— Real and Symbolical, ſec 
Symbols, : 

Traditione transferuntur rerum do- 

*minia, ſee Tradition, 

Tranferring a Summons, iv. 
1 25 & 26 

Tranſmiſſion of Rights in Fens, 
7 $4 Wee 


voluntary. bid. 


— ueceſſary ibid. fee Appriſ- 
ings, 

— univerſal, 1.7 1 ii. 8 

— ſingular, 11. 7 1, &e. 

Tranſlation, or Franſportat ion 
of Churchmen. 1. 5 14 

Tranſumpt a Summons of. 
0-1-2 

Tator nominate. or Teſtamen- 
tar. 2-7-2: 3 

— in Law. 4 

ative, S 5 

Ine quo nm, ibid. | 

——cannot purſue till they ac- 
compt, S 10 

—:nnot ſell the Minor?s 
Lands without a Decreet, 9 18 

—)1able nguli in Sidum, ant 
for Omillions, S 19 an Ex- 
ception in the Notes, 

ia ve no Salary, 5 8 

—— t, Perſian. 1bid. and acts 
with the Pupil, ib. bat cannot 
be Auttor in Rim ſuam, 8 18 
ſer Curator, 


. 


Acant Stipends, i. 3 8 
Wadſets, ii. 8 3 
—bproper, ib. Y 12 


—improper, S t3 1 

Wakening fleeping Proceſſes, 
SI TI. 

Valuation of Lands in a Re- 
tour, ſee Extent, 

Valuation and Sale of Tithes, 
ii. 10 11—20 

Ward, ii. 4 23 ti. 3 2 

—— Holding, and Caſualitics 
arihng from it ibid. 


—— ends in Women at 13 
Vears. 
—— Ward upon Ward, ct 


Black-ward, 5 4 
——— Nard-taxt, ibid. ; 
Warning Tenants, ii. 6 11, ſte 
Removing, 
Warrandice, and the ſeveral 
Kinds of it. ii. 3 g—i 
Vaſſals and Subyailals, ii. 3 2 
Watching and Warding, fee 
Burghs, 
V-nditio & Emptio, iii. 3 1 2 
Vendition, ſee Tutors. ſee V a- 
luation and Sale of Tithes, 
Verbal Tacks, ſee Tacks, 
— - Promites, ſee Promiſes, fre 
Teſtaments, 
Verdict. iv. 4 24 
Viz facti Satisfaction of Obliga- 
tions, iii. 4 3 I 
Vicars ad plitim. or ſimple, 
1 5 5, per petual, ibid. 
Vicarage Tithes, ſee Teinds, 
Vill of a Summons, iv. 1 21 22 
Filtul Deſertion a Cauſe of 
Divorce. 1 6 
VindiFa publica. iv. 4 25 
m— pt, ibid. 

Violent Profits, ii. 4 ti Pre- 
ſcriprion therein, iii. 7 6 
Vis & mctus, a Cautz of Re- 
duction, i. 6 14. iv. 1 6 
Vicious Intromilſion a paſſive 

Title, iii. 9 23 
— how purgeavle. and when 
not, ibid. in Notes, 
Vicious Intrometters liable 
each in Solidum, ibid. § 24 
* Vis 
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Pitium real, 111, 7 5 

Witneſſes, iv. 2 8 

— habile. ibid. 

— inhabile, ib. when allowed, 
V. 4 22 | 
—ultroneous, iv. 2 8 

— Women. ibid. 

— infamous, ibid. 

——— Within Degrees forbidden, 
” zbid. 

— domeſtick. ibid. 


— giving partial Counſel, ib. 


— qu 
ibid. 
— xneceſſary, iv. 4 23 
Wives, or married Women, 
"bs &- 
— their Share in Moveables, 
_ zbed, g 16 iii. 9 65 ſee Pa- 
raphernali a, 
— are alimented by their 
HFusbands, i. 6 10 
— ſub Tutela Mariti, S 11 
——cannot oblige their Perſons 
ſtante Matrimenio. & 12 
can reduce and revoke, 5 14 
— can make Teſtaments, iii. 


prodiderant Teſtimonium, 


3 
Union of diſcontigue Tene- 
ments can be tranſmitted, 
ii. 3 20 | 
Writs, and their Solemnities, 
ui. 2 2 & 4 iii. 9 2 & 9 
— of Importance, iii. 2 4, 
ſee Rights, 
Written Law, ſee Law, 
Wrong has no Warrant, iii. 9 


24 : 
Dſrsfruftus, ii. 9 35 


E X 
Uſury, ſee Ocker. 


; 
2 Day allowed to 


relax Perſons denounced 
to the Horn, and regiſtred, 
ii. 3 25 & 28 | 

—— given to apparent Heirs, 
in which they deliberate, if 
they?ll enter, iii. 8 8 

——to ſerve Tutor in Law, 
ER 

given to Majors ſucceeding 
Minors, to redeem Appriſ- 
ings, ii. 12 4 

after Date of the firſt com- 
pleat Appriſing, other Ap- 
priſings come in par: paſſu, ibid. 

I1 

Weed 7 Duration of Submiſ- 
ſions fine die, iv. ; | 

——— of verbal Tacks, ii. 6 5 

—— after this Space, a Pro- 
ceſs not inſiſted in, ſleepeth, 
. | 

— Relict and Children may, 

without Hazard, poſſeſs a 
Defunct's Houſe and Pleniſh- 
Ing, lit. 9 23 

——— after a Defundt”s Deceaſe, 
his Heir can do no Deed for 
a Year, in Prejudice of the 
Predeceſſor's Creditors, Act 
24. Parl 1661. 

—— The Heir muſt enter infra 
Annum deliberandi, cum Bene- 
icio Inventariz, and make 
up the Inventaries, iii. 8 30 


Ule, zbid, 36, 
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NOTES to tbe added. 


To the End of F 2. Tit. 4 Book I. In the Caſe of 
Red-hand Murder. It is by A&# 4. Parl. 1695. anent the 
Juſtice-Court ordained, ©* That in all Capital Crimes, 
« wherein Inferior Criminal Courts were hitherto li- 
« mited, to try and execute within Three Suns; this 
« Time ſhall be reſtricted only to the Trial and Sen- 
* tence, but not to the Time of Execution, which is 
« (by that AR) left to the Diſcretion of the Judge, not 
te exceeding nine Days after Sentence. 


To the End of 5 9. Tit. 5. Book I. This following 
Note belongeth. h 


By Act 23. Parl. July 1690. Concerning Patronages. It is 
declared, That Patrons have Right to employ the vacant 
e Stipends on pious Uſes, within the re{peCtive Pariſhes, 
© except where the Patron is Popiſh ; in which Caſes, 
«© he is to employ the ſame on pious Uſes, by the Ad- 
« vice and Appointment of the Presbytery. And, in 
« Caſe the Patron ſhall fail in thus applying, That he 
„ ſhall loſe his Right of Adminiſtration of the vacant 
© Stipend, for that and the next Vacancy ; and the ſame 
* ſhall be diſpoſed on by the Presbytery, to the Uſes 
« foreſaid, excepting the vacant Stipends within the 
* Bounds of the Synod of Argyll, (which by the 4% 24th 
* following, are to be applied for Training up of Youth 
* at Schools and Colleges, &c. See that A&#.) 

* By the ſaid Ac 23. There's a new Right of the Tithes 
4 of the Pariſh given to Patrons, which is mentioned 
in the Note ſubjoin'd to F 11. Tit, 10, Book II, 
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Miſtakes in the Printing Corrected. 


TN the Line ;. of Note on 8 3. Tir. 6. Book 1. read R. 2. e. 
Robert Stevens Theſaurus Lingue Litina. 

In 1. 13. of Note on $ 7. of the ſame Title 7. and in che 
unaccountable Management, &. 

In I. 19. of the ſame Note for Portions. 7. Proviſions. 

In the laſt J. of the Note on 5 10. of the fame Title, after 
Uſe, pur a Comma. 

In Pag. 108. J. 4. for expired. v. expede. 

In J. 2. of the Note on 8 39. T. 3. B. 11. of his Donatars to 
Pays r. or his Donatars are obliged to pay, &c. | 

In the Note on 5 42. laſt, p. itt. 7. Hope?s Minor Practicks, 
Wit. 8. 

In the penult and in the laſt Line of the 11. & T. 6. B. ii. 7. 
thus, e Lib. ti. T. 5. & 14. and Mackmnxie's Obſervations on 
the Act cited at the End. 

The Printer has omitted a Line in the End of the Note 
which is an Amendment of $ 2. T. 7. B. ii. which muſt be 
ſupply'd thus, but when ever he reccives him, there's a Years 
Rent due, Sc. as in the 5 
In I. 6. of the Note on 5 13. F. 7. B. ii. p. 127. the Citation 
out of my Lord She⁰is Inſtitutions, is taken out of the firſt 
Edition, which in the 2d is thus, L. 1i. T. 3. S 28. 
the Citation out of theſe ſame Inflitut. at the end of p. 125. in 
the new Edition is in Lib. ii. T. 11. 84. 

In J. 2, of Note on 5 13. T. 8. B. ii. p. 136. for vj adfzs, 7, 
retractus. | 

In the End of & 5. T. 12. B. ii. the Words, but if, have 
been tranſpoſed by the Printer. whercfore the two laſt Lines of 
that S are to be read thus. but if the Superior pleaſes, he may 
retain the Land to himfeltf, Ge, 

The Note (ec) at the Foot of p. 163 has been tranſpoſed, 
and ſhould be put under the & 11 T. 12. B. ii. 

The Note (a) in p. 174. ſhould be put under & 14. of che 
foreſaid Title. 

In the Note on $ 22. T. 12. B. ii. p. 179 J. 3. for Creditors 
of the Land Supplicants, 7. Creditors of Cd ind Suppli. 
cants. 

In /. 21. of the Note under & 20. T. 7. B. iii. for to have clic 
Effect Interruption, . the Effect of Interruption. 

The Citation out of my Lord Stas,'s Inftitutions mention 
in the Note under § 1. T. 9. B. iii. being blank, is to be 
fiiPd up thus, Lib. iii. T. 4. § 34. 35. | | 

The Note (b) under & 12. 1. 4. B. iv. is wrong marked, as if 
it belong'd to the Matter in the End, whereas it pertains to 
wirat is ſct down in the Beginning of that 5. 
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